UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
Washington, D.C. 20549

FORM 8-K
CURRENT REPORT
Pursuant to Section 13 or 15(d) of the
Securities Exchange Act of 1934
Date of Report (Date of earliest event reported): April 1, 2019

SYNERGY PHARMACEUTICALS INC.
(Exact name of registrant as specified in its charter)
Delaware
(State or other jurisdiction
of incorporation)

001-35268
(Commission
File Number)

33-0505269
(IRS Employer
Identification No.)

420 Lexington Avenue, Suite 2012
New York, New York 10170
(Address of principal executive offices) (Zip Code)
Registrant’s telephone number, including area code: (212) 297-0020
(Former Name or Former Address, if Changed Since Last Report)
Check the appropriate box below if the Form 8-K filing is intended to simultaneously satisfy the filing obligation of the registrant under any of the following provisions (see
General Instruction A.2. below):
o

Written communications pursuant to Rule 425 under the Securities Act (17 CFR 230.425)

o

Soliciting material pursuant to Rule 14a-12 under the Exchange Act (17 CFR 240.14a -12)

o

Pre-commencement communications pursuant to Rule 14d-2(b) under the Exchange Act (17 CFR 240.14d -2(b))

o

Pre-commencement communications pursuant to Rule 13e-4(c) under the Exchange Act (17 CFR 240.13e -4(c))

Indicate by check mark whether the registrant is an emerging growth company as defined in Rule 405 of the Securities Act of 1933 (§230.405 of this chapter) or Rule 12b-2 of
the Exchange Act of 1934 (§240.12b-2 of this chapter).
Emerging growth company

o

If an emerging growth company, indicate by check mark if the registrant has elected not to use the extended transition period for complying with any new or revised financial
accounting standards provided pursuant to Section 13(a) of the Exchange Act.
o

Item 1.03

Bankruptcy or Receivership.

As previously announced, on December 12, 2018, Synergy Pharmaceuticals Inc., a Delaware corporation (the “Company”) and its wholly-owned subsidiary, Synergy
Advanced Pharmaceuticals, Inc., a Delaware corporation (“Synergy Advanced” and together with the Company, the “Debtors”) filed voluntary petitions for relief (the
“Chapter 11 Cases”) under chapter 11 of title 11 of the United States Code (the “Bankruptcy Code”) in the United States Bankruptcy Court for the Southern District of New
York (the “Court”).
On March 13, 2019, following the hearing to approve the Third Amended Disclosure Statement for the Third Amended Joint Plan of Reorganization (the “Plan”) of
Synergy Pharmaceuticals Inc. and its Debtor Affiliate (the “Disclosure Statement” and the hearing thereon, the “Disclosure Statement Hearing”), the Debtors, CRG Servicing
LLC (“CRG”), the Official Committee of Unsecured Creditors (the “Creditors’ Committee”), and the Official Committee of Equity Security Holders (the “Equity
Committee”) entered into a stipulation resolving the Equity Committee’s objections to the Debtors’ Motion for Entry of Order Approving Appointment and Compensation of
Independent Director Nunc Pro Tunc to February 13, 2019 and certain of the Equity Committee’s objections to the Plan (the “Independent Director Settlement Stipulation”).
Under the Independent Director Settlement Stipulation, the Creditors’ Committee agreed to support the Plan and the Equity Committee agreed not to object to specified
provisions of the Plan.
Following the Disclosure Statement Hearing, the Equity Committee filed notices of appeal of the Order Approving Settlement of Objections to Prepetition Secured
Obligations and Prepetition Liens (the “Make-Whole Settlement Order”) and the Final Order (I) Authorizing the Debtors to Obtain Postpetition Financing, (II) Authorizing
the Debtors to Use Cash Collateral, (III) Granting Liens and Providing Superpriority Administrative Expense Status, (IV) Granting Adequate Protection, (V) Modifying the
Automatic Stay, and (VI) Granting Related Relief (collectively, the “Appeals”).
In response to the Appeals, CRG filed, on March 15, 2019, theMotion of CRG Servicing LLC for an Order, Pursuant to 11 U.S.C. § 105(a), (I) Enforcing Plan
Settlement Stipulation, (II) Holding the Official Equity Committee and the Law Firm of Stevens & Lee, P.C. in Contempt of Court and (III) Imposing Sanctions (the
“Enforcement Motion”). CRG asserts in the Enforcement Motion that the Equity Committee’s commencement of the Appeals violates the Independent Director Stipulation
and seeks entry of an order (a) compelling the Equity Committee to withdraw the Appeals and (b) holding the Equity Committee and the counsel representing the Equity
Committee in the Appeals in contempt of court for having allegedly violated the Independent Director Stipulation. On March 18, 2019, the Creditors’ Committee filed a
limited joinder to the Enforcement Motion.
Subsequent to the filing of the Appeals and the Enforcement Motion, the Debtors, CRG, the Creditors’ Committee, and the Equity Committee entered into further
negotiations concerning remaining issues in dispute among the parties in the Chapter 11 Cases. These negotiations have resulted in a final settlement (the “Equity Committee
Settlement”) of several matters in dispute among the parties, including (a) all actual and potential objections of the Equity Committee to the previously filed Plan; (b) the
Appeals and the Enforcement Motion; (c) the underlying objections (to the extent that any remain) to the prepayment premium under the Company’s prepetition credit
facility; and (d) certain matters relating to the retention and compensation of professional advisors to the Equity Committee. The Equity Committee Settlement contemplates,
among other terms, that shareholders of the Company as of the date of confirmation of the Plan, will receive their pro rata share of a $1.375 million settlement payment
(which will be paid from recoveries otherwise allocable to CRG). In comparison, shareholders are not estimated to receive any recovery under the previously filed Plan.
To effectuate the Equity Committee Settlement, the Debtors filed, on March 29, 2019, aMotion for Entry of an Order (i) Approving Settlement and (ii) Finding that the
Proposed Modifications to the Proposed Plan do not Require Further Solicitation (the “Equity Committee Settlement Motion”), a copy of which is attached hereto as
Exhibit 99.1. The Equity Committee Settlement Motion seeks entry of an order of the Court (a) approving the Equity Committee Settlement; (b) finding that the Equity
Committee Settlement has no impact on the deemed rejection of the Plan by Company’s shareholders, such that the Company is not required to solicit shareholders’ votes on
the Plan; (c) finding that no holders of allowed general unsecured claims against the Company are materially or adversely affected by the Equity Committee Settlement and,
accordingly, that the Company is not required to resolicit votes on the Plan from holders of general unsecured claims; and (d) finding that notice of the Equity Committee
Settlement Motion and the disclosure of the Equity Committee Settlement thereby satisfies any applicable and incremental requirements under 11 U.S.C. § 1125 with respect
to the modified Plan.
Appended to the Equity Committee Settlement Motion is the Debtors’ proposed Fourth Amended Joint Plan of Reorganization of Synergy Pharmaceuticals Inc. and its
Debtor Affiliate (the “Fourth Amended Plan”). The Fourth Amended Plan reflects certain amendments to the previously filed Plan necessary to effectuate the Equity
Committee Settlement. A copy of the proposed Fourth Amended Plan is also attached hereto as Exhibit 99.2. Pursuant to the Equity Committee Settlement Motion, the
Debtors seek an order of the Court deeming the previously filed Plan modified by the Fourth Amended Plan; however, in the event the Court does not grant the relief
requested in the Equity Committee Settlement Motion, (a) the Debtors reserve their right to seek confirmation of the previously filed Plan and (b) the Equity Committee
Settlement will not be enforceable and the rights of the settling parties prior to the execution of the Equity Committee Settlement shall be preserved. In addition, the Fourth
Amended Plan remains subject to acceptance by certain of the Debtors’ creditors (as and to the extent required under the Bankruptcy Code) and confirmation by the Court.
A hearing on the Equity Committee Settlement Motion is scheduled for 11:00 a.m. (prevailing Eastern Time) on April 9, 2019, before the Court at One Bowling
Green, Courtroom 601, New York, New York. Responses and objections to the Equity Committee Settlement Motion must be made in writing and properly filed and served,
in accordance with the directions set forth in the notice of the Equity Committee Settlement Motion filed in the Chapter 11 Cases as docket entry 615, so as to be received on
or before 4:00 p.m. (prevailing Eastern Time) on April 5, 2019. All security holders of the Company are urged to review the Equity Committee Settlement Motion and the
Fourth Amended Plan carefully in their entireties.
Cautionary Information Regarding Trading in the Company’s Securities.
The Company’s securityholders are cautioned that trading in the Company’s securities during the pendency of the Chapter 11 Filings is highly speculative and poses
substantial risks. Trading prices for the Company’s securities may bear little or no relationship to the actual recovery, if any, by holders thereof in the Company’s Chapter 11
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Filings. Accordingly, the Company urges extreme caution with respect to existing and future investments in its securities.
A plan of reorganization or liquidation may result in the Company’s stockholders receiving no distribution on account of their interests and cancellation of their existing
stock. If certain requirements of the Bankruptcy Code are met, a Chapter 11 plan can be confirmed notwithstanding its rejection by the Company’s equity securityholders and
notwithstanding the fact that such equity securityholders do not receive or retain any property on account of their equity interests under the plan.
Cautionary Note Regarding Forward-Looking Statements
This Current Report on Form 8-K contains forward-looking statements, which are based on our current expectations, estimates, and projections about the businesses
and prospects of the Company and its subsidiaries (“we” or “us”), as well as management’s beliefs, and certain assumptions made by management. Words such as
“anticipates,” “expects,” “intends,” “plans,” “believes,” “seeks,” “estimates,” “may,” “should,” “will” and variations of these words are intended to identify forward-looking
statements. Such statements speak only as of the date hereof and are subject to change. The Company undertakes no obligation to revise or update publicly any forwardlooking statements for any reason. These statements are not guarantees of future performance and are subject to certain risks, uncertainties, and assumptions that are difficult
to predict. Forward-looking statements discuss, among other matters: the potential adverse impact of the Chapter 11 Cases on the Company’s liquidity or results of operations,
changes in the Company’s ability to meet financial obligations during the Chapter 11 process or to maintain contracts that are critical to the Company’s wind-down of its
affairs, the outcome or timing of the Chapter 11 process, the effect of the Chapter 11 Cases on the Company’s relationships with third parties, regulatory authorities and
employees in connection with the Company’s wind-down of its affairs, proceedings that may be brought by third parties in connection with the Chapter 11 process, the ability
of the Company to fund the wind-down of its affairs and the timing or amount of any distributions to the Company’s stakeholders, any statements or assumptions underlying
any of the foregoing as well as those risks and uncertainties disclosed under the sections entitled “Risk Factors” and “Management’s Discussion and Analysis of Financial
Condition and Results of Operations” in our Forms 10-Q filed with the Securities and Exchange Commission (“SEC”) on May 10, 2018, August 8, 2018 and November 9,
2018 and Form 10-K filed with the SEC on March 1, 2018, and similar disclosures in subsequent reports filed with the SEC. Such statements are not guarantees of future
performance and are subject to certain risks, uncertainties, and assumptions that are difficult to predict. Accordingly, actual results could differ materially and adversely from
those expressed in any forward-looking statements as a result of various factors.
Additional Information Regarding the Chapter 11 Cases
Information about the Chapter 11 process, as well as court filings and other documents related to the reorganization proceedings, is available through the Company’s
claims agent, Prime Clerk, at https://cases.primeclerk.com/Synergy or 855-388-4579. Information contained on, or that can be accessed through, such web site or the
Court’s web site is not part of this Current Report.
Item 9.01.

Financial Statements and Exhibits.

(d) Exhibits.
Exhibit
No.

99.1
99.2

Description of Exhibit

Debtors’ Motion for Entry of an Order (i) Approving Settlement and (ii) Finding that the Proposed Modifications to the Proposed Plan do not Require
Further Solicitation.
Fourth Amended Joint Plan Of Reorganization of Synergy Pharmaceuticals Inc. and its Debtor Affiliate
3

SIGNATURES
Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the undersigned hereunto duly
authorized.
SYNERGY PHARMACEUTICALS INC.
Dated: April 1, 2019

By:
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/s/ Troy Hamilton
Troy Hamilton
Chief Executive Officer

Exhibit 99.1
SKADDEN, ARPS, SLATE, MEAGHER & FLOM LLP
Lisa Laukitis
Christine A. Okike
Four Times Square
New York, New York 10036-6522
Telephone: (212) 735-3000
Fax: (212) 735-2000
— and —

TOGUT, SEGAL & SEGAL LLP
Albert Togut
Neil M. Berger
Kyle J. Ortiz
One Penn Plaza
Suite 3335
New York, New York 10119
Telephone: (212) 594-5000
Fax: (212) 967-4258

Ron E. Meisler (admitted pro hac vice)
Christopher M. Dressel (admitted pro hac vice)
Jennifer Madden (admitted pro hac vice)
155 North Wacker Drive
Chicago, Illinois 60606-1720
Telephone: (312) 407-0700
Fax: (312) 407-0411
Counsels to Debtors
and Debtors-in-Possession
UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK
In re

Chapter 11

SYNERGY PHARMACEUTICALS INC., et al.,

Case No. 18-14010 (JLG)

Debtors.(1)

Jointly Administered
Related Docket Nos: 537, 538, 541, 546 & 557

DEBTORS’ MOTION FOR ENTRY OF AN ORDER (I) APPROVING SETTLEMENT AMONG THE DEBTORS, CRG SERVICING LLC, THE CREDITORS’
COMMITTEE, THE EQUITY COMMITTEE, AND HOULIHAN LOKEY
CAPITAL, INC. AND (II) FINDING THAT PROPOSED
MODIFICATIONS TO THE PROPOSED PLAN DO
NOT REQUIRE FURTHER SOLICITATION

(1) The Debtors in these Chapter 11 cases, along with the last four digits of their respective tax identification numbers, are as follows: Synergy Pharmaceuticals Inc. (5269);
Synergy Advanced Pharmaceuticals, Inc. (4596). The address of the Debtors’ corporate headquarters is 620 Lee Road, Chesterbrook, Pennsylvania 19087.

Synergy Pharmaceuticals Inc. (“Synergy Pharmaceuticals”) and Synergy Advanced Pharmaceuticals, Inc. (“Synergy Advanced” and, together with
Synergy Pharmaceuticals, the “Debtors,” the “Company,” or “Synergy”), the debtors and debtors-in-possession in the above-captioned cases, hereby move (this “Motion”)
this Court for entry of an order, substantially in the form attached hereto as Exhibit A (the “Order”), granting the relief described below. In support of this Motion, the
Debtors further represent as follows:
PRELIMINARY STATEMENT
1.
Prior to the hearing to approve the Third Amended Disclosure Statement for the Third Amended Joint Plan of Reorganization of Synergy Pharmaceuticals
Inc. and its Debtor Affiliate [Docket No. 546] (the “Disclosure Statement Hearing” to approve the “Disclosure Statement”), the Debtors, CRG Servicing LLC (“CRG”),
the Official Committee of Unsecured Creditors (the “Creditors’ Committee”), the Official Committee of Equity Security Holders (the “Equity Committee”), and Houlihan
Lokey Capital, Inc. (“Houlihan”) entered into a stipulation resolving the objections of key stakeholders (including the Equity Committee) to theDebtors’ Motion for Entry of
Order Approving Appointment and Compensation of Independent Director Nunc Pro Tunc to February 13, 2019 [Docket No. 373] (the “Independent Director Motion”) and
certain of the Equity Committee’s objections to the Plan(2) (the “Independent Director Settlement Stipulation”). Under the Independent Director Settlement Stipulation,
the Creditors’ Committee agreed to support the Plan, and the Equity Committee agreed not to object to specified provisions of the Plan. With respect to Plan provisions other
than those specified, however, the Equity Committee expressly reserved its rights to object to the Plan.

(2) The “Plan” is the Third Amended Joint Plan of Reorganization of Synergy Pharmaceuticals and its Debtor Affiliate [Docket No. 545] (as may be amended, supplemented,
or modified from time to time). Words capitalized but otherwise not defined in the Motion shall have the meanings ascribed to them in the Plan.
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2.
Following the Disclosure Statement Hearing, the Equity Committee filed notices of appeal of the Order Approving Settlement of Objections to Prepetition
Secured Obligations and Prepetition Liens [Docket No. 450] (the “Make-Whole Settlement Order”) (Notice of Appeal [Docket No. 537]) and the Final Order
(I) Authorizing the Debtors to Obtain Postpetition Financing, (II) Authorizing the Debtors to Use Cash Collateral, (III) Granting Liens and Providing Superpriority
Administrative Expense Status, (IV) Granting Adequate Protection, (V) Modifying the Automatic Stay, and (VI) Granting Related Relief [Docket No. 454] (Notice of Appeal
[Docket No. 538]) (collectively, the “Appeals”). In response to the Appeals, CRG filed the Motion of CRG Servicing LLC for an Order, Pursuant to 11 U.S.C. § 105(a),
(I) Enforcing Plan Settlement Stipulation, (II) Holding the Official Equity Committee and the Law Firm of Stevens & Lee, P.C. in Contempt of Court and (III) Imposing
Sanctions [Docket No. 557] (the “Enforcement Motion”) and the Creditors’ Committee filed a limited joinder to the Enforcement Motion [Docket No. 563] (the
“Enforcement Motion Joinder”).
3.
The Debtors, CRG, the Creditors’ Committee, the Equity Committee, and Houlihan have now reached a final settlement (the “Equity Committee
Settlement”) of (a) all actual and potential objections of the Equity Committee to the Plan; (b) the Appeals and the Enforcement Motion; and (c) the underlying objections (to
the extent that any remain) to the Prepayment Premium, Back-End Fee, and Make-Whole Settlement Order. The Debtors believe the Equity Committee Settlement is in the
best interest of their Estates and all holders of Claims and Interests, because, if approved, it would resolve ongoing litigation (both in this Court and at the appellate level) that
is likely to be costly and time consuming. Further, if approved, the Equity Committee Settlement would allow the Debtors to seek confirmation of the Plan on a
3

largely consensual basis at the hearing on the confirmation of the Plan (the “Confirmation Hearing”).
RELIEF REQUESTED
4.
By this Motion, the Debtors request entry of an Order (a) approving the Equity Committee Settlement; (b) finding that the Equity Committee Settlement,
including the settlement payment to holders of Allowed Interests contemplated thereunder and set forth in the Plan Modifications, has no impact on the deemed rejection
under the Plan by the Class of Allowed Interests (Class 8), and that, as a result, the Debtors are not required to solicit votes on the Plan (as modified by the Plan Modifications)
from holders of Allowed Interests; (c) finding that no holders of Allowed General Unsecured Claims (Class 4) are materially or adversely affected by the Equity Committee
Settlement and, accordingly, that the Debtors are not required to resolicit votes on the Plan, as modified by the Plan Modifications; and (d) finding that notice of this Motion
and disclosure of the Equity Committee Settlement thereby satisfies any applicable and incremental requirements under 11 U.S.C. § 1125 with respect to the Plan as modified
by the Plan Modifications.
5.
The Equity Committee Settlement resolves several matters in dispute among the parties thereto, including: (a) actual and potential objections of the Equity
Committee to the Plan; (b) the Appeals and Enforcement Motion; and (c) the underlying objections to the Prepayment Premium. The relief requested herein relates solely to
the Debtors’ entry into the Equity Committee Settlement, the solicitation of the Plan, and the withdrawal of the Appeals, the Enforcement Motion, and the Enforcement
Motion Joinder. If this Motion is granted, the Debtors will seek confirmation of the Plan, incorporating the Equity Committee Settlement payment to holders of Allowed
Interests in consideration for the withdrawal of the Appeals and resolution of objections to the Plan, as provided in the Equity Committee Settlement term sheet attached as
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Exhibit 1 to the proposed Order (the “Settlement Term Sheet”) and as reflected in Exhibit 2-A (clean version of the Plan) and Exhibit 2-B (changed pages reflecting changes
to solicitation version of the Plan) to the proposed Order (the “Plan Modifications”).(3) Confirmation of the Plan, as modified by the proposed Plan Modifications, will be
determined by this Court at the Confirmation Hearing currently scheduled to take place on April 23, 2019. Thus, by this Motion, the Debtors do not seek to preclude any partyin-interest, other than the parties to the Equity Committee Settlement, from objecting to confirmation of the Plan as modified by the Plan Modifications.
JURISDICTION AND VENUE
6.
This court has jurisdiction to consider this Motion under 28 U.S.C. §§ 157 and 1334. This is a core proceeding under 28 U.S.C. § 157(b). Venue of these
cases and this Motion in this district is proper under 28 U.S.C. §§ 1408 and 1409.
7.
The legal predicates for the relief requested herein are section 105 and sections 1125, 1126, and 1127 of title 11 of the United States Code (the
“Bankruptcy Code”) and Rule 3019(a) and Rule 9019 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”).
BACKGROUND
I.

General Background

8.
On December 12, 2018 (the “Petition Date”), each of the Debtors commenced a case by filing a petition for relief under Chapter 11 of the Bankruptcy
Code (collectively, the “Chapter 11 Cases”). The Chapter 11 Cases are jointly administered.

(3) If the Motion is denied, the Debtors reserve their right to seek confirmation of the Plan without the Plan Modifications.
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9.

The Debtors continue to manage and operate their businesses as debtors-in-possession pursuant to section 1107 and section 1108 of the Bankruptcy Code.

10.
On December 20, 2018, the United States Trustee for Region 2 (the “U.S. Trustee”) appointed the Creditors’ Committee [Docket No. 92]. On January 29,
2019, the U.S. Trustee appointed the Equity Committee [Docket No. 279]. No trustee or examiner has been appointed in the Chapter 11 Cases.
II.

Houlihan Retention, Final DIP Order, and Make-Whole Settlement

11.
On February 14, 2019, the Equity Committee filed an application to retain Houlihan as financial advisor and investment banker to the Equity Committee
[Docket No. 355] (the “Houlihan Retention Application”).
12.
On February 26, 2019, the Court entered the Final Order (I) Authorizing the Debtors to Obtain Postpetition Financing, (II) Authorizing the Debtors To Use
Cash Collateral, (III) Granting Liens and Providing Superpriority Administrative Expense Status, (IV) Granting Adequate Protection, (V) Modifying the Automatic Stay, and
(VI) Granting Related Relief [Docket No. 454] (the “Final DIP Order”).
13.
On February 26, 2019, the Court entered the Make-Whole Settlement Order approving a settlement among the Debtors, CRG, and the Creditors’
Committee (the “Make-Whole Settlement”). The Make-Whole Settlement resolved actual and potential objections to the Prepetition Secured Obligations and the Prepetition
Liens, including the Prepayment Premium and the Back-End Fee. In doing so, the Make-Whole Settlement facilitated entry of the Final DIP Order, as it addressed objections
to CRG’s liens.
14.
On March 13, 2019, the Creditors’ Committee filed an objection to the Houlihan Retention Application [Docket No. 540], the Debtors filed a limited
objection to the Houlihan
6

Retention Application [Docket No. 544], and CRG filed joinders to both objections [Docket Nos. 547 and 548] (collectively, the “Houlihan Retention Objections”).
III.

The Disclosure Statement, Plan, and Independent Director Settlement Stipulation

15.
On March 11, 2019, the Debtors filed the Plan and the Disclosure Statement. On March 13, 2019, the Court entered an order approving, among other
things, the adequacy of the Disclosure Statement and certain procedures for solicitation of votes on the Plan [Docket No. 541] (the “Disclosure Statement Order”). The
Disclosure Statement Order established April 11, 2019 as the deadline for: (a) creditors to cast votes on the Plan and (b) parties-in-interest to object to the Plan. Disclosure
Statement Order ¶¶ 7, 13. The Disclosure Statement Order was entered contemporaneously with the Independent Director Settlement Stipulation, which resolved the Equity
Committee’s and the Creditors’ Committee’s objections to the Disclosure Statement, and pursuant to which both Committees withdrew their objections to the Disclosure
Statement.
16.
On March 12, 2019, the Equity Committee filed the Appeals. The Equity Committee is represented in the Appeals by its proposed special litigation counsel,
Stevens & Lee P.C. (“Stevens & Lee”).
17.
On March 14, 2019, and March 15, 2019, Prime Clerk LLC disseminated the Plan and Disclosure Statement, along with voting ballots or notices of nonvoting status, as appropriate, to parties-in-interest.
18.
On March 15, 2019, CRG filed the Motion of CRG Servicing LLC for an Order, Pursuant to 11 U.S.C. § 105(a), (I) Enforcing Plan Settlement Stipulation,
(II) Holding the Official Equity Committee and the Law Firm of Stevens & Lee, P.C. in Contempt of Court and (III) Imposing Sanctions [Docket No. 557] (the “Enforcement
Motion”) seeking to enforce the
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Independent Director Settlement Stipulation. On March 18, 2019, the Creditors’ Committee filed the Enforcement Motion Joinder.
IV.

The Equity Committee Settlement

19.
On March 29, 2019, the Debtors, CRG, the Creditors’ Committee, and the Equity Committee agreed, pursuant to the terms of the Equity Committee
Settlement, to implement the Plan Modifications and resolve the Appeals and the Enforcement Motion.
20.

The Equity Committee Settlement contemplates, among other things,(4) the following:

(a)

The Plan will be amended to provide that holders of Allowed Interests will receive, in addition to their current treatment under the Plan, their Pro Rata share
of up to $1.375 million of cash from an amount of cash, not to exceed $1.375 million, that CRG will direct the Plan Administrator to retain from Excess Sale
Proceeds allocable to CRG in excess of $12 million, the proceeds of which (less (i) $50,000 to be escrowed with the Litigation Trustee to be used solely for
the benefit of the Equity Committee’s designees on the Oversight Committee to investigate and object to any settlement of claims proposed by the Litigation
Trustee and (ii) payment of compensation to Stevens & Lee approved by the Court) (the “CRG-ESH Settlement Fund”) shall be made available for
distribution to holders of Allowed Interests. Any amount of Excess Sale Proceeds allocable to CRG in excess of $13.375 million shall remain solely the
property of CRG and shall be distributed to CRG pursuant to the Plan;

(b)

The proceeds of the CRG-ESH Settlement Fund shall be distributed to holders of Allowed Interests on the first Distribution Date following the entry of a
Final Order for each final fee application for each Professional for the Equity Committee;

(c)

The Plan will further be amended to include in the definition of “Litigation Trust Cash Contribution” that $50,000 payable from the CRG-ESH Settlement
Fund shall also be escrowed with the Litigation Trustee to be used solely for the benefit of the Equity Committee’s designees on the Oversight Committee to
investigate and object to any settlement of claims proposed by the Litigation Trustee;

(d)

Within two business days after entry of the proposed Order, the Equity Committee shall withdraw and dismiss with prejudice the Appeals, CRG shall

(4) The following is a summary of certain key terms of the proposed Equity Committee Settlement and is qualified in its entirety by the terms of the Settlement Term Sheet.
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withdraw with prejudice the Enforcement Motion, the Creditors’ Committee shall withdraw the Enforcement Motion Joinder, and the Debtors, the Creditors’
Committee, and CRG will withdraw their respective Houlihan Retention Objections. The Equity Committee will seek an adjournment of the deadline for the
Equity Committee to respond to the Houlihan Retention Objections and the hearing on the Houlihan Retention Application, with the Debtors, CRG, and the
Creditors’ Committee each consenting to such extensions;
(e)

The Equity Committee shall affirmatively and actively support confirmation of the Plan as modified by the Plan Modifications;

(f)

The Administrative and Priority Claims Reserve shall include expenses of CRG for responding to discovery from the Litigation Trust and/or Securities
Plaintiff, in an amount not to exceed $1.25 million (the “CRG Discovery Expense Reserve”), subject to the rights of the Litigation Trustee to challenge such
expenses and to seek from the Bankruptcy Court, for cause shown, a reduction in the CRG Discovery Expense Reserve. Any decision of the Court will be
final and binding. Unless CRG, in its sole discretion, consents to the earlier release of any unused portion of the CRG Discovery Expense Reserve, the unused
portion of the CRG Discovery Expense Reserve remaining as of the later of (a) the second-year anniversary of the Plan Effective Date and (b) if any
discovery request remains outstanding to CRG from the Litigation Trust and/or Securities Plantiffs as of the second anniversary of the Plan Effective Date,
the first business day on which CRG has completed its response to all such discovery requests (including any depositions) and has been paid for all expenses
reimbursable from the Administrative Priority Claims Reserve, shall be released from the Administrative and Priority Claims Reserve and distributed in
accordance with the provisions of the Plan;

(g)

Gibson Dunn & Crutcher LLP (“Gibson”) and Houlihan agree not to seek allowance of compensation in the Debtors’ Chapter 11 Cases in the aggregate, in
excess of $2.5 million, provided that, subject to Court approval, no more than (i) $625,000 of that amount will be payable to Houlihan (or its affiliates) and
(ii) $1.875 million will be payable to Gibson, and the Debtors, the Creditors’ Committee, and CRG agree not to challenge fee requests, consistent with this
limit; and

(h)

Gibson, and, subject to Court approval, Houlihan and Stevens & Lee shall be the only professionals sought to be retained by and for the Equity Committee,
and the Debtors, the Creditors’ Committee, and CRG agree not to object to Stevens & Lee’s retention as special litigation counsel for the Equity Committee,
provided that any compensation for Stevens & Lee is paid from the CRG-ESH Settlement Fund.
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BASIS FOR RELIEF REQUESTED AND APPLICABLE AUTHORITY
I.

This Court Should Approve the Equity Committee Settlement.

21.
This Court has authority to approve the Equity Committee Settlement pursuant to Bankruptcy Rule 9019. See Fed. R. Bankr. P. 9019(a) (“On motion by the
trustee and after notice and a hearing, the court may approve a compromise or settlement.”). Settlements and compromises “are favored in bankruptcy,” In re Dewey &
LeBoeuf LLP, 478 B.R. 627, 645 (Bankr. S.D.N.Y. 2012), and “are ‘a normal part of the process of reorganization.’”Protective Comm. for Indep. Stockholders of TMT Trailer
Ferry, Inc. v. Anderson, 390 U.S. 414, 424 (1968) (quoting Case v. L.A. Lumber Prods. Co., 308 U.S. 106, 130 (1939)); see also In re Adelphia Commc’ns Corp., 327 B.R.
143, 159 (decision to accept or reject settlement lies within sound discretion of bankruptcy court), adhered to on reconsideration, 327 B.R. 175 (Bankr. S.D.N.Y. 2005).
22.
Approval of a compromise under Bankruptcy Rule 9019(a) is appropriate when the compromise is fair and equitable and is in the best interests of a debtor’s
estate. See TMT Trailer Ferry, 390 U.S. at 424; see also Adelphia Commc’ns, 327 B.R. at 159 (“The settlement need not be the best that the debtor could have obtained.
Rather, the settlement must fall ‘within the reasonable range of litigation possibilities.’” (citations omitted) (quoting In re Penn Cent. Transp. Co., 596 F.2d 1102, 1114 (3d
Cir. 1979))); Nellis v. Shugrue, 165 B.R. 115, 121 (S.D.N.Y. 1994) (“The obligation of the bankruptcy court is to determine whether a settlement is in the best interest of an
estate before approving it.”). In general, compromises in the bankruptcy context should be approved unless they “‘fall[] below the lowest point in the range of
reasonableness.’” Cosoff v. Rodman (In re W.T. Grant Co.), 699 F.2d 599, 608 (2d Cir. 1983) (quoting Newman v. Stein, 464 F.2d 689, 693 (2d Cir. 1972)).
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23.
“[S]ettlements are favored in bankruptcy,” Dewey & LeBoeuf, 478 B.R. at 645, and, accordingly, should be approved unless they “‘fall[] below the lowest
point in the range of reasonableness.’” Adelphia Commc’ns, 327 B.R. at 159 (quoting W.T. Grant Co., 699 F.2d at 608). Courts in this district have considered the following
factors when determining whether a proposed settlement satisfies this deferential standard:
(1) the balance between the litigation’s possibility of success and the settlement’s future benefits; (2) the likelihood of complex and protracted litigation, “with its
attendant expense, inconvenience, and delay,” including the difficulty in collecting on the judgment; (3) “the paramount interests of the creditors,” including each
affected class’s relative benefits “and the degree to which creditors either do not object to or affirmatively support the proposed settlement”; (4) whether other parties
in interest support the settlement; (5) the “competency and experience of counsel” supporting, and “[t]he experience and knowledge of the bankruptcy court judge”
reviewing, the settlement . . .; and (7) “the extent to which the settlement is the product of arm’s length bargaining.”
Motorola, Inc. v. Official Comm. of Unsecured Creditors (In re Iridium Operating LLC), 478 F.3d 452, 462 (2d Cir. 2007) (alteration in original) (quotingIn re
WorldCom, Inc., 347 B.R 123, 137 (Bankr. S.D.N.Y. 2006)); see also Adelphia Commc’ns, 327 B.R. at 159–60; In re Texaco Inc., 84 B.R. 893, 902 (Bankr. S.D.N.Y. 1988).
24.
A bankruptcy court need not determine that all of the foregoing criteria favor approval of a compromise, and the proposed compromise need not be the best
agreement that the debtor could have achieved under the circumstances. See Adelphia Commc’ns, 327 B.R. at 159–60; In re Penn Cent. Transp. Co., 596 F.2d 1102, 1114 (3d
Cir. 1979). Instead, the bankruptcy court’s “role is to determine whether the settlement as a whole is fair and equitable,” In re Lee Way Holding Co., 120 B.R. 881, 890
(Bankr. S.D. Ohio 1990), and to ascertain whether the settlement falls “‘within the reasonable range of litigation possibilities.’” In re Telesphere Commc’ns, Inc., 179 B.R.
544, 553 (Bankr. N.D. Ill. 1994) (quoting In re Energy Coop., Inc., 886 F.2d 921, 929 (7th Cir. 1989)). To that end, bankruptcy courts should
11

not substitute their own judgment for that of the debtor, but rather should “‘canvass the issues’” to affirm that the proposed settlement falls above “‘the lowest point in the
range of reasonableness.’” Adelphia Commc’ns, 327 B.R. at 159 (quoting W.T. Grant, 699 F.2d at 608); accord Air Line Pilots Ass’n, Int’l v. Am. Nat’l Bank & Tr. Co. (In re
Ionosphere Clubs, Inc.), 156 B.R. 414, 426 (S.D.N.Y. 1993), aff’d sub nom. Sobchack v. Am. Nat’l Bank & Tr. Co. (In re Ionosphere Clubs, Inc.), 17 F.3d 600 (2d Cir. 1994).
25.
The Equity Committee Settlement satisfies the applicable standards in this Circuit, as it is fair, equitable, and in the best interests of the Debtors’ Estates.
First, approval of the Equity Committee Settlement will benefit the Debtors’ Estates by saving the Estates the expense of a contested confirmation process, as the Equity
Committee Settlement ensures that the key stakeholders in the Chapter 11 Cases will support the Plan as modified by the Plan Modifications. Second, the Equity Committee
Settlement will also save the Estates the expense of potentially costly and time-consuming appellate litigation of the Appeals, which, if the Appeals were successful, might
then be followed by additional litigation before this Court on remand. This litigation would drain Estate resources and thereby reduce the distributions that parties-in-interest
would otherwise receive under the Plan. Third, the Equity Committee Settlement will provide a significant benefit to the Debtors’ shareholders. Under the Equity Committee
Settlement, CRG has agreed to reallocate a portion of its own recovery to fund a settlement of the Appeals and objections to the Plan that will result in value being distributed
to shareholders, value to which the shareholders would not otherwise be entitled. Crucially, the Equity Committee Settlement and related settlement payment do not impact
the recoveries of general unsecured creditors and, as a result, the Equity Committee Settlement enjoys the Creditors’ Committee support. Fourth, the Equity Committee
Settlement will provide a cap on
12

the amount of fees for which the Equity Committee will seek compensation from the Court. Providing this cap, and avoiding any potential litigation associated with the Equity
Committee’s professional fee requests, will further preserve the assets of the Estates for the benefit of parties-in-interest. Taken together, these benefits demonstrate that the
Equity Committee Settlement is fair and equitable and that it is in the best interest of the Debtors and their stakeholders. The propriety of the Equity Committee Settlement is
further bolstered by the fact that it is supported by the Debtors, CRG, the Creditors’ Committee, and the Equity Committee.
II.

No Further Solicitation of the Plan Is Required.
A.

The Plan Modifications Are Not Material and Do Not Adversely Change the Treatment of Any Claim or Interest.

26.
Section 1127(a) of the Bankruptcy Code provides that “[t]he proponent of a plan may modify such plan at any time before confirmation . . . . After the
proponent of a plan files a modification of such plan with the court, the plan as modified becomes the plan.” 11 U.S.C. § 1127(a). In fact, “[a]ny holder of a claim or interest
that has accepted or rejected a plan is deemed to have accepted or rejected, as the case may be, such plan as modified, unless, within the time fixed by the court, such holder
changes such holder’s previous acceptance or rejection.” Id. § 1127(d). Likewise, Bankruptcy Rule 3019(a) provides that a plan proponent may modify the plan even after the
plan has been accepted, but before its confirmation. See Fed. R. Bankr. P. 3019(a).(5) Further,
[i]f the court finds after hearing on notice to the trustee, any committee appointed under the [Bankruptcy] Code, and any other entity designated by the court that the
proposed modification does not adversely change the treatment of the claim of

(5) Bankruptcy Rule 3019(a) applies “after a plan has been accepted and before its confirmation,” Fed. R. Bankr. P. 3019(a), and thus, is not applicable to all parties, as
solicitation will conclude on April 11, 2019, and not all parties have voted on the Plan yet. To the extent parties have already voted, the Debtors request that Bankruptcy
Rule 3019(a) be applied to their votes and the Plan be modified pursuant to the Plan Modifications without affecting those voters’ votes or requiring re-solicitation. See
Plan §12.05
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any creditor or the interest of any equity security holder who has not accepted in writing the modifications, it shall be deemed accepted by all creditors and equity
security holders who have previously accepted the plan.
Id. Courts have allowed for amendments to Plans, even (a) when they required significant modifications; (b) when the goal of such amendments was to implement a
settlement; and (c) when the amendments did not result in a material or adverse change in the treatment of a claim. See In re 4 W. Holdings, Inc., 593 B.R. 448, 460 (Bankr.
N.D. Tex. 2018); see also In re Boylan Intern. Ltd., 452 B.R. 43, 51–52 (Bankr. S.D.N.Y. 2011) (holding that resolicitiation was not necessary when the changes to the plan
were not material and did not adversely affect the plan treatment of any creditor).
27.
The proposed Plan Modifications “do not adversely change the treatment of the claim of any creditor or the interest of any equity security holder who has
not accepted in writing the modification[s].” Fed. R. Bankr. P. 3019(a). Nor are the Plan Modifications material, as they do not impact any class entitled to vote on the Plan,
and thus, could not be found to “affect an investor’s voting decision.” In re Boylan Intern., 452 B.R. at 51. The Plan Modifications primarily use a portion of CRG’s
distribution to provide a payment to holders of Allowed Interests to resolve the Appeals and objections to the Plan. No other classes are impacted by the Plan Modifications,
and the Plan Modifications reflect the Equity Committee Settlement reached by, among other parties, CRG and the Equity Committee, both of whom, therefore, have agreed
to the Plan Modifications in writing.
28.
The Plan Modifications here are the product of extensive negotiations involving the Debtors, CRG, the Creditors’ Committee, and the Equity Committee.
By this Motion, the Debtors are providing even more protections than required by the Bankruptcy Code or the Bankruptcy Rules by providing notice of the proposed Plan
Modifications and an opportunity to object to their designation as non-material. See In re Simplot, No. 06-00002-TLM, 2007 WL
14

2479664, at *14 n.55 (Bankr. D. Idaho Aug. 28, 2007) (noting that a stipulation filed on the record disclosed plan modifications to creditors).
29.
Because the Plan Modifications are not material and do not adversely affect the treatment of any claim holder or equity holder, except for CRG, and CRG
has agreed to, and facilitated, the Plan Modifications, the Debtors request that the Court not require resolicitation of votes from any parties-in-interest.
B.

The Holders of Allowed Interests Are Deemed to Reject.

30.
Under the Plan as modified by the Plan Modifications, holders of Allowed Interests are deemed to have rejected the Plan and are not entitled to vote to
accept or reject the Plan. The Bankruptcy Code does not require solicitation of votes from such holders. Specifically, section 1126(g) of the Bankruptcy Code provides:
Notwithstanding any other provision of this section, a class is deemed not to have accepted a plan if such plan provides that the claims or interests of such class do not
entitle the holders of such claims or interests to receive or retain any property under the plan on account of such claims or interests.
11 U.S.C. § 1126(g).
31.
Although holders of Allowed Interests will receive a settlement payment as consideration for the withdrawal of the Appeals and the resolution of all
objections to the Plan, such payment is only available as a result of the Equity Committee Settlement and concessions made by CRG. Allowed Interests are not receiving, and
are not entitled to receive, payment on account of their Interests. Under these circumstances, it would serve no purpose to solicit the votes of the holders of Allowed Interests,
particularly given the added expense to the Debtors’ estates (which the Debtors estimate would be approximately $300,000) and the fact that the interests of the holders of
Allowed Interests were already represented by the Equity Committee.
15

32.
That the holders of Allowed Interests are set to receive a payment under the Plan as amended by the Plan Modifications does not require solicitation of
votes from such holders when they are deemed to reject. Bankruptcy courts in this district and other districts have approved plans where the debtor did not solicit votes from
classes deemed to reject the plan, but received distributions under the plan. See, e.g., In re Walter Inv. Mgmt. Corp., No. 17-13446 (JLG) (Bankr. S.D.N.Y. Jan. 18, 2018),
ECF Nos. 172 at 8–9, 172-1 at 20; In re Genco Shipping & Trading Ltd., No. 14-11108 (SHL) (Bankr. S.D.N.Y. July 2, 2014), ECF No. 322 at 7–8, 12; In re 785 Partners
LLC, No. 11-13702 (SMB) (Bankr. S.D.N.Y. May 10, 2012), ECF Nos. 185 at 1–2, 185-1; In re Tidewater Inc., No. 17-11132 (BLS) (Bankr. D. Del. July 17, 2017), ECF
Nos. 378, 378-1.
III.

The Disclosure Statement Satisfies Section 1125 with Respect to the Plan as Modified by the Plan Modifications.

33.
Section 1125 of the Bankruptcy Code requires the Court to approve a written disclosure statement prior to allowing a party to solicit acceptances for a
Chapter 11 plan. See 11 U.S.C. § 1125(b). To approve a disclosure statement, a court must find that the disclosure statement contains “adequate information,”id., which the
Bankruptcy Code defines as:
information of a kind, and in sufficient detail, as far as is reasonably practicable in light of the nature and history of the debtor and the condition of the debtor’s books
and records, including a discussion of the potential material Federal tax consequences of the plan to the debtor, any successor to the debtor, and a hypothetical investor
typical of the holders of claims or interests in the case, that would enable such a hypothetical investor of the relevant class to make an informed judgment about the
plan, but adequate information need not include such information about any other possible or proposed plan and in determining whether a disclosure statement
provides adequate information, the court shall consider the complexity of the case, the benefit of additional information to creditors and other parties in interest, and
the cost of providing additional information.
11 U.S.C. § 1125(a)(1). The primary purpose of a disclosure statement is to provide information “as far as is reasonably practicable” to permit “an informed judgment” by
those entitled to vote
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on the plan. Id.; see also Momentum Mfg. Corp. v. Emp. Creditors Comm. (In re Momentum Mfg. Corp.), 25 F.3d 1132, 1136 (2d Cir. 1994);In re Adelphia Commc’ns Corp.,
352 B.R. 592, 600–01 (Bankr. S.D.N.Y. 2006).
34.
Courts have broad discretion in determining whether a disclosure statement contains “adequate information,” employing a flexible approach based on the
unique facts and circumstances of each case. See In re Ashley River Consulting, LLC, No. 14-13406(MG), 2015 WL 6848113, at *7 (Bankr. S.D.N.Y. Nov. 6, 2015)
(“Congress purposely left vague the standard for judging what constitutes adequate information to allow the Court to make a case-by-case determination[.]”); In re
WorldCom, Inc., No. M-47 HB, 2003 WL 21498904, at *10 (S.D.N.Y. June 30, 2003) (“‘The determination of what is adequate information is subjective and made on a case
by case basis.’” (citation omitted)); accord In re Ionosphere Clubs, Inc., 179 B.R. 24, 29 (S.D.N.Y. 1995); Menard-Sanford v. Mabey (In re A.H. Robins Co.), 880 F.2d 694,
696 (4th Cir. 1989); Tex. Extrusion Corp. v. Lockheed Corp. (In re Tex. Extrusion Corp.), 844 F.2d 1142, 1157 (5th Cir. 1988); see also Kirk v. Texaco, Inc., 82 B.R. 678, 682
(S.D.N.Y. 1988) (noting that “[t]he legislative history could hardly be more clear in granting broad discretion to bankruptcy judges under [11 U.S.C.] § 1125(a)”). This grant
of discretion is intended to permit courts to tailor disclosures made in connection with solicitation to facilitate the effective reorganization of debtors in a broad range of
businesses and circumstances. See H.R. Rep. No. 95-595, at 409 (1978), reprinted in 1978 U.S.C.C.A.N. 5963, 6365; see also Kirk, 82 B.R. at 682 (observing that bankruptcy
judges have a clear congressional mandate to exercise “broad discretion in their supervision of corporate reorganizations”).
35.
This Court has already approved the Disclosure Statement, “in all respects pursuant to Bankruptcy Code section 1125.” Disclosure Statement Approval
Order ¶ 3. As stated
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above, the Plan Modifications do not represent material or adverse changes to the Plan’s treatment of any Claim or Interest, as they do not negatively affect the treatment of
any party except for CRG, which has agreed to the Plan Modifications in writing through the Equity Committee Settlement Term Sheet. Therefore, the Disclosure Statement,
as approved by the Disclosure Statement Order, already includes adequate information with respect to the Plan as modified by the Plan Modifications.
36.
Out of an abundance of caution, however, the Debtors will disseminate this Motion and proposed Order to all parties that received the Plan and Disclosure
Statement and all parties that received a Non-Voting Notice (other than holders of Class 8 Equity Interests). The Debtors will also file the Motion, proposed Order, and Plan
Modifications on a Form 8-K. In doing so, the Debtors will provide parties-in-interest with additional information regarding the Plan prior to the Voting Deadline. The Debtors
submit that, in light of their filing of the Form 8-K and the Equity Committee’s participation in the Settlement, holders of Class 8 Equity Interests will receive sufficient notice
of the Settlement, such that serving notice of this Motion on such holders (at a large incremental cost to the Estates, which the Debtors estimate would be approximately
$420,000) is unnecessary.
NOTICE
37.
Notice of this Motion will be given to: (a) the U.S. Trustee; (b) counsel to the Creditors’ Committee; (c) counsel to CRG; (d) counsel to the Senior Notes
Indenture Trustee; (e) the SEC; (f) the FDA; (g) the U.S. Attorney; (h) all holders of Term Loan Claims (Class 3 under the Plan); (i) all holders of General Unsecured Claims
(Class 4 under the Plan); (j) all parties who received a Non-Voting Notice (other than holders of Class 8 Equity Interests); and (k) all parties entitled to notice pursuant to
Bankruptcy Rule 2002. The Debtors submit that no other or further notice is required.
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NO PRIOR REQUEST
38.

No previous request for the relief sought herein has been made to this Court or any other court.
[Remainder of Page Intentionally Left Blank]
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CONCLUSION
The Debtors respectfully request that this Court enter an Order, substantially in the form annexed hereto in Exhibit A, granting the relief requested herein
and such other and further relief as may be just and proper.
Dated:

New York, New York
March 29, 2019
SKADDEN, ARPS, SLATE, MEAGHER & FLOM LLP
/s/ Ron E. Meisler
Lisa Laukitis
Christine A. Okike
Four Times Square
New York, New York 10036-6522
Telephone: (212) 735-3000
Fax: (212) 735-2000
– and –
Ron E. Meisler (admitted pro hac vice)
Christopher M. Dressel (admitted pro hac vice)
Jennifer Madden (admitted pro hac vice)
155 North Wacker Drive
Chicago, Illinois 60606-1720
Telephone: (312) 407-0700
Fax: (312) 407-0411
– and –
TOGUT, SEGAL & SEGAL LLP
Albert Togut
Neil M. Berger
Kyle J. Ortiz
One Penn Plaza
Suite 3335
New York, New York 10119
Telephone: (212) 594-5000
Fax: (212) 967-4258
Counsels to Debtors
and Debtors-in-Possession

EXHIBIT A
Proposed Order

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK
In re

Chapter 11

SYNERGY PHARMACEUTICALS INC., et al.,

Case No. 18-14010 (JLG)

Debtors.(1)

Jointly Administered

ORDER (I) APPROVING SETTLEMENT AMONG THE DEBTORS, CRG SERVICING LLC, THE CREDITORS’ COMMITTEE, THE EQUITY
COMMITTEE, AND HOULIHAN LOKEY CAPITAL, INC. AND (II) FINDING THAT PROPOSED MODIFICATIONS TO THE PROPOSED PLAN DO NOT
REQUIRE FURTHER
SOLICITATION
Upon the motion (the “Motion”)(2) of the Debtors for entry of an order (this “Order”) under section 105 and section 1127 of the Bankruptcy Code and
Bankruptcy Rule 3019(a) and Rule 9019; (a) approving the settlement among the Debtors, CRG Servicing LLC (“CRG”), the Official Committee of Unsecured Creditors (the
“Creditors’ Committee”), the Official Committee of Equity Security Holders (the “Equity Committee”), and Houlihan Lokey Capital, Inc. (“Houlihan”); (b) finding that
the Equity Committee Settlement, including the settlement payment to holders of Allowed Interests contemplated thereunder and set forth in the Plan Modifications, has no
impact on the deemed rejection under the Plan by the Class of Allowed Interests (Class 8), and that, as a result, the Debtors are not required to solicit votes on the Plan (as
modified by the Plan Modifications) from holders of Allowed Interests; (c) finding

(1) The Debtors in these Chapter 11 cases, along with the last four digits of their respective tax identification numbers, are as follows: Synergy Pharmaceuticals Inc. (5269);
Synergy Advanced Pharmaceuticals, Inc. (4596). The address of the Debtors’ corporate headquarters is 620 Lee Road, Chesterbrook, Pennsylvania 19087.
(2) Capitalized terms not otherwise defined herein have the meanings ascribed to them in the Motion.

that no holders of Allowed General Unsecured Claims (Class 4) are materially or adversely affected by the Equity Committee Settlement and, accordingly, that the Debtors
are not required to resolicit votes on the Plan, as modified by the Plan Modifications; and (d) finding that notice of this Motion and disclosure of the Equity Committee
Settlement thereby satisfies any applicable and incremental requirements under 11 U.S.C. § 1125 with respect to the Plan as modified by the Plan Modifications; and due
sufficient notice of the Motion having been given under the particular circumstances; and it appearing that no other or further notice is necessary except as provided herein;
and it appearing that the relief requested in the Motion is in the best interests of the Debtors, their estates, their creditors, and other parties-in-interest; and after due
deliberation thereon; and good and sufficient cause appearing therefor; it is hereby:
ORDERED, ADJUDGED AND DECREED that:(3)
1.

The relief requested in the Motion is GRANTED as set forth herein.

2.
The Settlement Term Sheet, attached as Exhibit 1 hereto, is APPROVED in its entirety under section 105(a) of the Bankruptcy Code and Bankruptcy
Rule 9019. The terms and provisions of the Settlement Term Sheet are incorporated by reference into, and are an integral part of, this Order. Each term of the Settlement Term
Sheet is valid, binding, and enforceable as fully set forth herein.
3.

The Plan is hereby modified as reflected in the modified Plan attached hereto asExhibit 2.

(3) The findings and conclusions set forth herein constitute this Court’s findings of fact and conclusions of law. To the extent any of the following findings of fact constitute
conclusions of law, they are adopted as such. To the extent any of the following conclusions of law constitute finding of fact, they are adopted as such.
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4.
The Plan Modifications do not adversely affect the treatment of any creditor or the interest of any equity security holder, other than CRG, which has
accepted the Plan Modifications in writing.
5.
The Plan, as modified by the Plan Modifications, is deemed accepted by all classes of claims that previously voted to accept the Plan or who vote to accept
the Plan pursuant to the Debtors’ initial solicitation.
6.
The payment to holders of Allowed Interests (Class 8 under the Plan) pursuant to the Plan Modifications has no impact on the deemed rejection under the
Plan by the Class of Allowed Interests and, as a result, the Debtors are not required to solicit votes on the Plan (as modified by the Plan Modifications) from holders of
Allowed Interests.
7.
The holders of Allowed general unsecured claims are not adversely affected by the Equity Committee Settlement and, accordingly, no re-solicitation of the
votes of such holders is necessary.
8.
The Disclosure Statement, as approved, satisfies the requirements of 11 U.S.C. § 1125 with respect to the Plan, as amended by the Plan Modifications and
notice of the Motion and this Order satisfies any applicable and incremental requirements of 11 U.S.C. §1125 with respect to the Plan as modified by the Plan Modifications.
9.

This Court retains jurisdiction with respect to all matters arising from or related to the implementation, interpretation, and enforcement of this Order.

Dated:
, 2019

HONORABLE JAMES L. GARRITY JR.
UNITED STATES BANKRUPTCY JUDGE
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Exhibit 1
Settlement Term Sheet

EXECUTION COPY
ESHC GLOBAL SETTLEMENT TERM SHEET
Parties: Synergy Pharmaceutical, Inc. et al. (the “Debtors”), the Official Committee of Equity Security Holders (“ESHC”), Houlihan Lokey Capital, Inc. (“Houlihan”), the
Official Committee of Unsecured Creditors (“OCC”) and CRG Servicing LLC and its affiliated lenders (“CRG”)
Timing/Conditions:
A. On or before March 29, 2019,(1) Debtors shall file a motion (on notice to all Bankruptcy Rule 2002 parties, the SEC and the 510(b) creditors) (the “9019 Motion”)
seeking Court approval of an Order:
1.

Approving the settlement contained in this Term Sheet pursuant to Bankruptcy Rule 9019;

2.

Amending the Debtors’ Third Amended Joint Plan of Reorganization (the “Plan”) to incorporate the settlement and related payment for the benefit of holders
of Allowed Interests provided in this Term Sheet;

3.

Decreeing and finding that such settlement and related payment to the holders of Allowed Interests has no impact on the deemed rejection under the Plan by
the Class of Allowed Interests under 11 U.S.C. § 1126(g) so that the Debtors are not required to solicit votes from holders of Allowed Interests;

4.

Decreeing and finding that holders of Allowed general unsecured claims are not adversely affected by this settlement and, accordingly, the Debtor is not
required to resolicit votes from holders of Allowed general unsecured claims; and

5.

Finding that notice of approval of the 9019 Motion and disclosure thereof satisfies any applicable and incremental requirements under 11 U.S.C. § 1125 with
respect to the Plan, as amended.

6.

A hearing on the 9019 Motion (the “9019 Hearing”) shall be scheduled for April 9, 2019.

B. Interim activity: Between the date this Term Sheet is fully executed and the conclusion of the 9019 Hearing:
1.

No party shall take any action that is adverse to or inconsistent with the terms of this Term Sheet or in furtherance of the Notice of Appeals filed by Stevens &
Lee on behalf of the ESHC (the “Appeals”) unless required by statute or court order;

2.

CRG shall adjourn the hearing on its Enforcement and Sanctions Motion [Dkt. No. 557] (the “Enforcement Motion”) to April 23, 2019 with objections to the
Enforcement Motion due on April 11, 2019.

3.

Stevens & Lee shall adjourn the objection date with respect to their retention application to April 11, 2019.

4.

The ESHC will seek to (a) adjourn the hearing date on its application to retain and employ Houlihan D
[ kt. No.355] (the “Houlihan Application”) to April 23,
2019 and (b) its reply deadline with respect to the Houlihan Application to April 18, 2019 at noon (ET), and the Debtors, the OCC and CRG consent to such
adjournment of the hearing date and the reply deadline.

(1) All parties to this Term Sheet consent to the filing of, and hearing on, the 9019 Motion on an expedited basis.

Terms:
C. Upon entry of an Order approving the 9019 Motion on terms consistent with this Term Sheet or otherwise acceptable to each of the parties hereto (the “ESHC
Settlement Order”):
1.

The Plan will be amended to provide that:
a) Holders of Allowed Interests will receive, in addition to their current treatment under the Plan, their pro rata share of up to $1.375 million of cash
from the CRG-ESH Settlement Fund. The “CRG-ESH Settlement Fund” means an amount of cash, not to exceed $1.375 million, that CRG will
direct the Plan Administrator to retain from Excess Sale Proceeds allocable to CRG in excess of $12 million, which CRG-ESH Settlement Fund
proceeds (less (i) $50,000 to be escrowed with the Litigation Trustee to be used solely for the benefit of the ESHC designees on the Oversight
Committee to investigate and object to any settlement of claims proposed by the Litigation Trustee and (ii) payment of compensation to Stevens &
Lee as approved by the Court) shall be made available for distribution to holders of Allowed Interests. Any amount of Excess Sale Proceeds
allocable to CRG in excess of $13.375 million shall remain solely the property of CRG and shall be distributed to CRG pursuant to the Plan;

2.

b)

The proceeds of the CRG-ESH Settlement Fund shall be distributed to holders of Allowed Interests on the first Distribution Date following the entry
of a Final Order for each final fee application for each Professional for the ESHC

c)

The definition of “Litigation Trust Cash Contribution” shall be amended to provide that $50,000 of the $1.5 million of Wind-Down Budget shall
also be escrowed with the Litigation Trustee to be used solely for the benefit of the ESHC designees on the Oversight Committee to investigate and
object to any settlement of claims proposed by the Litigation Trustee.

Within 2 business days after entry of the ESHC Settlement Order:
a) The ESHC shall withdraw and dismiss with prejudice the Appeals;
b)

CRG shall withdraw with prejudice the Enforcement Motion and the OCC shall withdraw their joinder to the Enforcement Motion [Dkt. No. 563];
and

c)

The Debtors will withdraw their objection to the Houlihan Application [Dkt. No. 542], the OCC will withdraw its objection to the Houlihan
Application [Dkt. No. 540] and CRG will withdraw its joinders to the objections to the Houlihan Application [Dkt. Nos. 547 and 548].

3.

The ESHC will affirmatively and actively support confirmation of the Plan as amended by the terms of this Term Sheet;

4.

The Administrative and Priority Claims Reserve shall include expenses of CRG for responding to discovery from the Litigation Trust and/or Securities
Plaintiffs of an amount not to exceed $1.25 million (the “CRG Discovery Expense Reserve”), subject to the rights of the Litigation Trustee to challenge such
expenses and to seek from the Bankruptcy Court, for cause shown, a reduction in the CRG Discovery Expense Reserve. Any decision of the Bankruptcy
Court will
2

be final and binding. Unless CRG, in its sole discretion, consents to the earlier release of any unused portion of the CRG Discovery Expense Reserve, the
unused portion of the CRG Discovery Expense Reserve remaining as of the later of (a) the second year anniversary of the Plan Effective Date and (b) if any
discovery requests remain outstanding to CRG from the Litigation Trust and/or Securities Plaintiffs as of the second anniversary of the Plan Effective Date,
the first business day on which CRG has completed its response to all such discovery requests (including any depositions) and has been paid for all expenses
reimbursable from the Administrative and Priority Claims Reserve, shall be released from the Administrative and Priority Claims Reserve and distributed in
accordance with the provisions of the Plan;
5.

Gibson Dunn & Crutcher LLP (“Gibson”) and Houlihan agree not to seek allowance of compensation in the Debtors’ chapter 11 cases in the aggregate in
excess of $2.5 million, provided, that, subject to Court approval, no more than (a) $625,000 of that amount will be payable to Houlihan (or its affiliates) and
(b) $1.875 million will be payable to Gibson, and the Debtors, OCC and CRG agree not to challenge fee requests consistent therewith; and

6.

Gibson and, subject to Court approval, Houlihan and Stevens & Lee shall be the only professionals sought to be retained by and for the ESHC, and the
Debtors, OCC and CRG agree not to object to Stevens & Lee’s retention as special litigation counsel for the ESHC, provided that any compensation for
Stevens & Lee is paid from the CRG-ESH Settlement Fund.

D. If the Court does not enter the ESHC Settlement Order by April 10, 2019, then the provisions of Section “C” of this Term Sheet shall be unenforceable, null and
void and shall be deemed to have been for settlement purposes only subject to FRE 408 and similar rules, and, in that case, the Enforcement Motion and the Stevens &
Lee retention application shall each go forward as follows:
1.

Hearing to be held on April 23, 2019 at 11:00 a.m. (ET)

2.

Objections shall be due on or before April 11, 2019 at 4:00 p.m. (ET)

3.

Replies to objections shall be due on or before April 16, 2019 at 4:00 p.m. (ET)
[signatures to follow]
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IN WITNESS WHEREOF, the parties hereto have caused this Term Sheet to be executed as of the 29th day of March 2019.
SYNERGY PHARMACEUTICALS INC. et al.,
By its counsel:
SKADDEN, ARPS, SLATE, MEAGHER & FLOM LLP
By:

/s/ Ron E. Meisler
Ron E. Meisler
155 N. Wacker Drive
Chicago, Illinois 60606
ron.meisler@skadden.com

OFFICIAL COMMITTEE OF EQUITY SECURITY HOLDERS
By its counsel:
GIBSON, DUNN & CRUTCHER
By:

/s/ David Feldman
David Feldman
200 Park Avenue
New York, New York 10166
dfeldman@gibsondunn.com

-andBy its proposed counsel:
STEVENS & LEE, P.C.
By:

/s/ Nicholas F. Kajon
Nicholas F. Kajon
485 Madison Avenue
New York, New York 10022
nfk@stevenslee.com
4

HOULIHAN LOKEY CAPITAL, INC.
By:

/s/ Geoffrey Coutts
Geoffrey Coutts
Director
10250 Constellation Blvd.
Los Angeles, California 90067

OFFICIAL COMMITTEE OF UNSECURED CREDITORS
By its counsel:
LATHAM & WATKINS LLP
By:

/s/ Richard A. Levy
Richard A. Levy
330 North Wabash Avenue
Chicago, Illinois 60611
richard.levy@lw.com

CRG SERVICING LLC, on behalf of itself and its
Affiliated lenders
By its counsel:
VENABLE LLP
By:

/s/ Jeffrey S. Sabin
Jeffrey S. Sabin
1270 Avenue of the Americas
New York, New York 10020
jssabin@venable.com
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CONFIDENTIAL
UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK
In re

Chapter 11

SYNERGY PHARMACEUTICALS INC., et al.,

Case No. 18-14010 (JLG)

Debtors.(1)

Jointly Administered

FOURTH AMENDED JOINT PLAN OF REORGANIZATION OF SYNERGY PHARMACEUTICALS INC. AND ITS DEBTOR AFFILIATE
SKADDEN, ARPS, SLATE, MEAGHER & FLOM LLP
Lisa Laukitis
Christine A. Okike
Four Times Square
New York, New York 10036-3522
Telephone: (212) 735-3000
Fax: (212) 735-2000

Ron E. Meisler
Christopher M. Dressel
Jennifer Madden
155 N. Wacker Drive
Chicago, Illinois 60606-1720
Telephone: (312) 407-0700
Fax: (312) 407-0411
Counsel for Debtors and Debtors-in-Possession

Dated:

March [·], 2019
New York, New York

(1) The Debtors in these chapter 11 cases, along with the last four digits of their respective tax identification numbers, are as follows: Synergy Pharmaceuticals Inc. (5269);
Synergy Advanced Pharmaceuticals, Inc. (4596). The address of the Debtors’ corporate headquarters is 420 Lexington Avenue, Suite 2012, New York, New York 10170.
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INTRODUCTION
Synergy Pharmaceuticals Inc. and its debtor affiliate in the above-captioned chapter 11 cases jointly propose this chapter 11 plan of reorganization.Although
proposed jointly for administrative purposes, the Plan constitutes a separate Plan for each Debtor for the resolution of outstanding Claims against, and Interests in, such
Debtor. Capitalized terms used and not otherwise defined herein shall have the meanings ascribed to such terms in Article I.A hereof or the Bankruptcy Code or Bankruptcy
Rules. Holders of Claims and Interests should refer to the Disclosure Statement for a discussion of the Debtors’ history, business, assets, and operations, as well as a summary
and description of the Plan and certain related matters. The Debtors are the proponents of the Plan within the meaning of section 1129 of the Bankruptcy Code.
ALL HOLDERS OF CLAIMS WHO ARE ELIGIBLE TO VOTE ON THIS PLAN ARE ENCOURAGED TO READ THE PLAN AND THE DISCLOSURE
STATEMENT (INCLUDING ALL EXHIBITS THERETO) IN THEIR ENTIRETIES BEFORE VOTING TO ACCEPT OR REJECT THIS PLAN.
ARTICLE I
DEFINED TERMS, RULES OF INTERPRETATION, AND COMPUTATION OF TIME
A. Defined Terms
As used in this Plan, capitalized terms have the meanings set forth below.
1.1

“Acceptable Sale” means the sale of substantially all of the Debtors’ assets to the Purchaser pursuant to the Asset Purchase Agreement and the

Sale Order.
1.2
“Administrative and Priority Claims Estimate” means, no later than the Effective Date, the estimated amount, exclusive of Professional Claims
which shall be paid from the Professional Claims Reserve, of all unpaid Claims that will be Allowed Administrative Claims, Allowed Priority Tax Claims, and Allowed Other
Priority Claims.
1.3
“Administrative and Priority Claims Reserve” means the reserve of Cash funded by the Debtors on the Effective Date in an amount equal to the
Administrative and Priority Claims Estimate and maintained by the Plan Administrator, on behalf of the Liquidating Debtors, for the benefit of Holders of Allowed
Administrative Claims (exclusive of Holders of Professional Claims which shall be paid from the Professional Claims Reserve), Allowed Priority Tax Claims and Allowed
Other Priority Claims, provided that any excess Cash in the Administrative and Priority Claims Reserve shall constitute Excess Sale Proceeds and shall be promptly
distributed to the Holders of Allowed Claims in Classes 3 and 4 in accordance with Section 3.02 of this Plan. Subject to entry of the CRG-ESH Settlement Order by April 10,
2019, the Administrative and Priority Claims Reserve shall include the CRG Discovery Expense Reserve, subject to the challenge rights of the Litigation Trustee set forth in
Section 5.11(b) of the Plan.
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1.4

“Administrative and Priority Claims Schedule” has the meaning set forth in Section 5.11(b) of the Plan.

1.5
“Administrative Claim” means a Claim for costs and expenses of administration of the Debtors’ Estates pursuant to sections 503(b), 507(a)(2),
507(b), or 1114(e)(2) of the Bankruptcy Code, including: (a) the actual and necessary costs and expenses incurred after the Petition Date and through the Effective Date of
preserving the Estates and operating the business of the Debtors (such as wages, salaries or commissions for services and payments for goods and other services and leased
premises); (b) Professional Claims; (c) Restructuring Expenses and (d) all fees and charges assessed against the Estates under chapter 123 of title 28 of the United States
Code.
1.6
“Administrative Claim Bar Date” means the deadline for filing requests for payment of Administrative Claims, which shall be 30 days after the
Effective Date, unless otherwise ordered by the Bankruptcy Court, and except with respect to (a) Professional Claims, including Restructuring Expenses, (b) Administrative
Claims Allowed by a Final Order of the Bankruptcy Court on or before the Effective Date, (c) Administrative Claims that are not Disputed and arose in the ordinary course of
business and were paid or are to be paid in accordance with the terms and conditions of the particular transaction giving rise to such Administrative Claim, or
(d) Administrative Claims arising under chapter 123 of title 28 of the United States Code.
1.7

“Administrative Claim Request Form” means the form to be included in the Plan Supplement for submitting Administrative Claim requests.

1.8

“Administrative Claims Protocol” has the meaning set forth in Section 5.11(b) of the Plan.

1.9

“Affiliates” has the meaning set forth in section 101(2) of the Bankruptcy Code.

1.10
“Allowed” means (a) any Claim against the Debtors that has been listed by the Debtors in the Schedules, as such Schedules may be amended by
the Debtors from time to time in accordance with Bankruptcy Rule 1009, as liquidated in amount and not disputed or contingent and for which no contrary proof of Claim has
been filed, (b) any Claim listed on the Schedules or included in a timely filed proof of Claim, as to which no objection to allowance has been, or subsequently is, interposed in
accordance with this Plan or prior to the expiration of such other applicable period of limitation fixed by the Bankruptcy Code, the Bankruptcy Rules, or the Bankruptcy
Court, or as to which any objection has been determined by a Final Order to the extent such Final Order is in favor of the respective Holder, (c) any Claim expressly allowed
by the Plan, or (d) any Claim expressly allowed by a Final Order.
1.11
“Appeals” means the Equity Committee’s appeal of (a) Order Approving Settlement of Objections to Prepetition Secured Obligations and
Prepetition Liens [Docket No. 537] and (b) Final Order (I) Authorizing the Debtors to Obtain Postpetition Financing, (II) Authorizing the Debtors to Use Cash Collateral,
(III) Granting Liens and Providing
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Superpriority Administrative Expense Status, (IV) Granting Adequate Protection, (V) Modifying the Automatic Stay, and (VI) Granting Related Relief[Docket No. 538].
1.12
“Asset Purchase Agreement” means that certain Asset Purchase Agreement, dated as of December 11, 2018, by and among Synergy
Pharmaceuticals, Synergy Advanced, BH, and Purchaser, as may be amended from time to time.
1.13

“Auction” has the meaning set forth in the Asset Purchase Agreement.

1.14
“Avoidance Actions” means any and all actual or potential Claims or Causes of Action to avoid a transfer of property or an obligation incurred by
any of the Debtors pursuant to any applicable section of the Bankruptcy Code, including sections 502(d), 544, 545, 547, 548, 549, 550, 551, 553(b), and 724(a) of the
Bankruptcy Code, or under similar or related state or federal statutes and common law.
1.15

“Back-End Facility Fee” means $2,151,023.84 pursuant to the Settlement Order and the Final DIP Order.

1.16

“Bankruptcy Code” means title 11 of the United States Code, as amended from time to time and in effect during the pendency of these Chapter 11

Cases.
1.17
“Bankruptcy Court” means the United States Bankruptcy Court for the Southern District of New York having jurisdiction over the Chapter 11
Cases and, to the extent of any reference made under section 157 of title 28 of the United States Code, the unit of such District Court having jurisdiction over the Chapter 11
Cases under section 151 of title 28 of the United States Code.
1.18
“Bankruptcy Rules” means the Federal Rules of Bankruptcy Procedure as promulgated by the United States Supreme Court under section 2075 of
title 28 of the United States Code, as amended from time to time, as applicable to the Chapter 11 Cases, and any local rules of the Bankruptcy Court.
1.19
Chapter 11 Cases.

“Bar Date” means the deadlines set by the Bankruptcy Court pursuant to the Bar Date Order or other Final Order for filing proofs of Claim in the

1.20
“Bar Date Order” means the amended order entered by the Bankruptcy Court, dated January 7, 2019 [Docket No. 185], which established the Bar
Date, and any subsequent order supplementing such order or relating thereto.
1.21

“BH” means Bausch Health Companies Inc.

1.22

“Business Day” means any day, excluding Saturdays, Sundays, and “legal holidays” (as defined in Bankruptcy Rule 9006(a)).

1.23

“Cash” means legal tender of the United States of America.

1.24
“Causes of Action” means any action, claim, cause of action, controversy, third-party claim, demand, right, action, Lien, indemnity, contribution,
guaranty, suit, obligation,
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liability, damage, judgment, account, defense, offset of any kind or character whatsoever, whether known, unknown, contingent or non-contingent, matured or unmatured,
suspected or unsuspected, liquidated or unliquidated, disputed or undisputed, secured or unsecured, assertable directly or derivatively, whether arising before, on, or after the
Petition Date, in contract or in tort, in law, or in equity or pursuant to any other theory of law. For the avoidance of doubt, a “Cause of Action” includes: (a) any right of setoff,
counterclaim, or recoupment and any claim for breach of contract or for breach of duties imposed by law or in equity; (b) the right to object to Claims or Interests; (c) any
Claim pursuant to section 362 or chapter 5 of the Bankruptcy Code; (d) any claim or defense including fraud, mistake, duress, and usury, and any other defense set forth in
section 558 of the Bankruptcy Code; and (e) any state or foreign law fraudulent transfer or similar claim.
1.25
1.26
No. 18-14010.

“Certificate” means any instrument evidencing a Claim or an Interest.
“Chapter 11 Cases” means the chapter 11 cases of the Debtors pending in the Bankruptcy Court and being jointly administered under Case

1.27

“Claim” means a “claim” against the Debtors, as defined in section 101(5) of the Bankruptcy Code.

1.28

“Claims and Solicitation Agent” means Prime Clerk LLC, or any successor thereto.

1.29

“Claims Assertion Protocol” has the meaning set forth in Section 9.14 of the Plan.

1.30
“Claims Objection Deadline” means the later of (a) (i) as to Rejection Damages Claims, the first Business Day that is at least 180 days after such
Rejection Damages Claim is timely filed pursuant to Section 6.01(b) of the Plan; (ii) as to late-filed proofs of Claim, the first Business Day that is at least 60 days after a Final
Order is entered deeming the late-filed Claim timely filed; and (iii) as to all other Claims the first Business Day that is at least one year after the Effective Date; or (b) such
later date as may be established by the Bankruptcy Court by motion of the Litigation Trustee.
1.31

“Class” means a category of Claims or Interests classified together under this Plan pursuant to sections 1122 and 1123(a)(1) of the Bankruptcy

1.32

“Closing” has the meaning ascribed to such term in the Asset Purchase Agreement.

1.33

“Closing Date” means March 6, 2019.

Code.

1.34
Chapter 11 Cases.
1.35

“Confirmation” means the entry, within the meaning of Bankruptcy Rules 5003 and 9012, of the Confirmation Order, on the docket of the
“Confirmation Date” means the date on which Confirmation occurs.
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1.36
“Confirmation Hearing” means the hearing to be held by the Bankruptcy Court regarding confirmation of the Plan, as such hearing may be
adjourned or continued from time to time.
1.37

“Confirmation Order” means the order of the Bankruptcy Court confirming this Plan under section 1129 of the Bankruptcy Code.

1.38
“Creditors’ Committee” means the statutory committee of unsecured creditors appointed by the U.S. Trustee on December 20, 2018 pursuant to
section 1102(a)(1) of the Bankruptcy Code.
1.39

“CRG” means CRG Servicing LLC.

1.40
“CRG Discovery Expense Reserve” means, subject to entry of the CRG-ESH Settlement Order by April 10, 2019, the expenses of CRG for
responding to discovery from (a) the Litigation Trust, (b) the parties in the Securities Litigation and/or (c) parties in any other litigation asserting claims under applicable
securities laws against current or former directors or officers of the Debtors in an aggregate amount not to exceed $1.25 million.
1.41
“CRG-ESH Settlement Fund” means, subject to entry of the CRG-ESH Settlement Order by April 10, 2019, an amount of Cash, not to exceed
$1.375 million, that CRG will direct the Plan Administrator to retain from Excess Sale Proceeds allocable to the CRG Lenders in excess of $12 million (less (i) $50,000 to be
escrowed with the Litigation Trustee to be used solely for the benefit of the Equity Committee designees on the Oversight Committee to investigate and object to any
settlement of Claims proposed by the Litigation Trustee and (ii) payment of compensation to Stevens & Lee as approved by the Bankruptcy Court), which CRG-ESH
Settlement Fund proceeds shall be paid to Holders of Allowed Class 8 Interests in accordance with Section 5.18 of the Plan.
1.42
“CRG-ESH Settlement” means, subject to entry of the CRG-ESH Settlement Order by April 10, 2019, the settlement between the Debtors, the
Creditors’ Committee, the Equity Committee and CRG set forth in Section 5.18 of the Plan.
1.43
“CRG-ESH Settlement Order” means the Order (I) Approving Settlement and (II) Finding that the Proposed Modifications to the Proposed Plan
Do Not Require Further Solicitation [Docket No. [·]].
1.44

“CRG Lenders” means CRG and any affiliated entities that are Term Loan Lenders.

1.45
“CRG Parties” means the CRG Lenders and with respect to each CRG Lender, its current and former Affiliates, directors, managers, officers,
equity holders (regardless of whether such interests are held directly or indirectly), predecessors, participants, successors, assigns, subsidiaries, divisions, managed accounts or
funds, principals, members, managing members, management companies, fund advisors, employees, agents, advisory board members, financial advisors, partners, attorneys,
accountants, investment bankers, consultants, representatives, and other professionals, in each case in their capacity as such.
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1.46
“Cure Amount” means the payment of Cash or the distribution of other property (as the parties may agree or the Bankruptcy Court may order) as
necessary to (i) cure a monetary default by the Debtors in accordance with the terms of an Executory Contract or Unexpired Lease of the Debtors and (ii) permit the Debtors to
assume such Executory Contract or Unexpired Lease under section 365(a) of the Bankruptcy Code.
1.47
“Cure Notice” means the notice of proposed Cure Amount provided to counterparties to assumed Executory Contracts or Unexpired Leases
pursuant to Section 6.02(d) of the Plan.
1.48
“Cure Objection Deadline” means the deadline for filing objections to a Cure Notice or proposed Cure Amount, which shall be on or before 14
days after the applicable counterparty was served with a Cure Notice.
1.49
“D&O Insurer” means any insurance company that issued a D&O Policy, including Berkley Insurance Company, Illinois National Insurance
Company, Hudson Insurance Group, Allied World Assurance Company, ACE American Insurance Company, Endurance American Insurance Company, Old Republic
Insurance Company and XL Specialty Insurance Company.
1.50
“D&O Policies” means, collectively, all unexpired directors’ and officers’ liability insurance policies (including any tail policy) issued to any of
the Debtors covering potential liability of directors, officers and/or employees of the Debtors, including, for the avoidance of doubt those policies listed on Exhibit A to the
Plan.
1.51

“Debtor Release” means the release given on behalf of the Debtors and their Estates to the Released Parties as set forth in Section 9.04 of the Plan.

1.52

“Debtors” means, collectively, Synergy Pharmaceuticals and Synergy Advanced.

1.53

“DIP Agent” means CRG, solely in its capacity as administrative agent under the DIP Credit Agreement, or any successor agent thereunder.

1.54

“DIP Claim” means any Claim arising under, derived from or based upon the DIP Credit Agreement.

1.55
“DIP Credit Agreement” means the Senior Secured Priming and Superpriority Debtor-in-Possession Credit Agreement, dated as of December 21,
2018, as amended, by and among the Debtors, the DIP Agent and the DIP Lenders.
1.56

“DIP Facility” means the debtor-in-possession credit facility established pursuant to the DIP Credit Agreement.

1.57

“DIP Lenders” means the lenders party to the DIP Credit Agreement from time to time, each in their capacity as such.
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1.58
“DIP Roll Up Claim” means all Claims of the DIP Lenders arising out of the Roll Up DIP Loan. Such DIP Roll Up Claims shall be granted
administrative priority as DIP Claims.
1.59

“DIP Secured Parties” means, collectively, the DIP Agent and the DIP Lenders.

1.60

“Disallowed” means, with respect to any Claim, or any portion thereof, that such Claim, or such portion thereof, is not Allowed.

1.61
“Disclosure Statement” means the disclosure statement for this Plan, as may be amended, supplemented, or modified from time to time, including
all exhibits and schedules thereto, which is prepared and distributed in accordance with the Bankruptcy Code, the Bankruptcy Rules, and any other applicable law.
1.62

“Disclosure Statement Order” means the Final Order entered by the Bankruptcy Court approving the Disclosure Statement.

1.63

“Disputed” means any Claim, or any portion thereof, that is not yet Allowed or Disallowed.

1.64
“Disputed Claims Reserve” means the reserve of Cash funded by the Distribution Agent on each Distribution Date in an amount equal to the
Disputed Claims Reserve Amount and maintained by the Distribution Agent, in each case, for the benefit of Holders of Disputed General Unsecured Claims that subsequently
become Allowed General Unsecured Claims.
1.65
“Disputed Claims Reserve Amount” means, as applicable, Cash equal to the aggregate Pro Rata Share that would be distributable to Holders of
Disputed General Unsecured Claims in accordance with Section 3.02 (i) if such Claims were Allowed Claims on the Effective Date in the full amount asserted, or (ii) if any
such Claim has been estimated or otherwise Provisionally Allowed by the Bankruptcy Court, in such estimated or Provisionally Allowed amount, whichever is lesser.
1.66

“Dissolution Date” means the date that the Liquidating Debtors dissolve.

1.67
“Distribution Agent” means (a) prior to the Effective Date, the Debtors, (b) on and after the Effective Date until the Dissolution Date, the Plan
Administrator and (c) on and after the Dissolution Date, at the option of the Oversight Committee, the Plan Administrator or the Litigation Trustee; provided, however, that the
Debtors, the Plan Administrator, the Oversight Committee or the Litigation Trustee, as applicable, may, in their discretion, retain a third party to act as Distribution Agent;
provided, further, if, after the Dissolution Date, the Oversight Committee retains the Plan Administrator to act as Distribution Agent, the Litigation Trust shall indemnify the
Plan Administrator in its capacity as the Distribution Agent.
1.68

“Distribution Date” means each of the Initial Distribution Date and Periodic Distribution Date(s), as applicable.
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1.69
“Distribution Record Date” means the record date for purposes of making distributions under the Plan on account of Allowed Claims, which date
shall be the Confirmation Date.
1.70
“Effective Date” means the first Business Day on which (i) all conditions precedent to the effectiveness of this Plan set forth in Section 10.01 of
the Plan have been satisfied or waived in accordance with the terms of this Plan and (ii) no stay of the Confirmation Order is in effect.
1.71

“Entity” has the meaning set forth in section 101(15) of the Bankruptcy Code.

1.72
“Equity Committee” means the statutory committee of equity security holders appointed by the U.S. Trustee on January 29, 2019 pursuant to
section 1102 of the Bankruptcy Code.
1.73

“Estates” means the bankruptcy estates of the Debtors created under section 541 of the Bankruptcy Code.

1.74
“Excess Sale Proceeds” means all of the Cash held by the Debtors’ Estates on each Distribution Date, including the Cash Consideration (as
defined in the Asset Purchase Agreement) under the Asset Purchase Agreement, less the amounts used to pay the DIP Claims and Other Secured Claims, if any, in full, in
cash, and the amounts used to fund the Professional Claims Reserve, the Administrative and Priority Claims Reserve, the Disputed Claims Reserve, and the Wind-Down
Reserve; provided that Excess Sale Proceeds shall exclude any and all (a) proceeds of Avoidance Actions and (b) proceeds of Causes of Action of the Debtors, in each case,
that are vested in the Litigation Trust on the Effective Date.
1.75
“Exculpated Parties” means, collectively, each of the following in their respective capacities as such: (a) the Debtors; (b) the Liquidating
Debtors; (c) the Plan Administrator; (d) the Litigation Trustee; (e) the Debtors’ current officers, directors, and managers; (f) the Prepetition Secured Parties; (g) the DIP
Secured Parties; (h) the Creditors’ Committee and each of its current and former members, but solely in their capacities as such; (i) the Equity Committee and each of its
current, former and ex-officio members, but solely in their capacities as such; and (j) with respect to each of the foregoing entities in clauses (a) through (i) (excluding, in each
case, the Debtors’ former officers and directors), such Entity and its current and former Affiliates, and such Entities’ and their current and former Affiliates’ current and
former directors, managers, officers, equity holders (regardless of whether such interests are held directly or indirectly), predecessors, participants, successors, assigns,
Affiliates, subsidiaries, divisions, managed accounts or funds, and each of their respective current and former equity holders, officers, directors, managers, principals,
shareholders, members, managing members, management companies, fund advisors, employees, agents, advisory board members, financial advisors, partners, attorneys,
accountants, investment bankers, consultants, representatives, and other professionals, in each case in their capacity as such; provided that Holders of Interests in Synergy
Pharmaceuticals (other than current, former and ex-officio members of the Equity Committee, but solely in their capacities as such) shall not be Exculpated Parties.
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1.76
Bankruptcy Code.
1.77

“Executory Contract” means any contract to which any of the Debtors is a party that is subject to assumption or rejection under section 365 of the
“Final Decree” means a final decree entered by the Bankruptcy Court closing the Chapter 11 Cases pursuant to Bankruptcy Rule 3022.

1.78
“Final DIP Order” means the Final Order (I) Authorizing the Debtors to Obtain Postpetition Financing, (II) Authorizing the Debtors to Use Cash
Collateral, (III) Granting Liens and Providing Superpriority Administrative Expense Status, (IV) Granting Adequate Protection, (V) Modifying the Automatic Stay and
(VI) Granting Related Relief [Docket No. 454].
1.79
“Final Order” means an order, the operation or effect of which has not been stayed, reversed, or amended and as to which order the time to
appeal, petition for certiorari, or move for reargument or rehearing has expired and as to which no appeal, petition for certiorari, or other proceedings for reargument or
rehearing shall then be pending or as to which any right to appeal, petition for certiorari, reargue, or rehear shall have been waived in writing by all Entities possessing such
right, or, in the event that an appeal, writ of certiorari, or reargument or rehearing thereof has been sought, such order shall have been affirmed by the highest court to which
such order was appealed, or from which reargument or rehearing was sought or certiorari has been denied, and the time to take any further appeal, petition for certiorari, or
move for reargument or rehearing shall have expired; provided, however, that the possibility that a motion under Rule 60 of the Federal Rules of Civil Procedure or any
analogous rule under the Bankruptcy Rules may be filed with respect to such order shall not cause such order not to be a Final Order.
1.80
“General Unsecured Claim” means any Claim that is not an Administrative Claim, DIP Claim, Priority Tax Claim, Other Priority Claim, Other
Secured Claim, Term Loan Claim, Section 510(b) Claim or Intercompany Claim. Without limiting the foregoing, General Unsecured Claims include all (a) Senior Notes
Claims, (b) Rejection Damages Claims and (c) Reclamation Claims that are not Allowed Section 503(b)(9) Claims.
1.81

“Gibson Dunn” means Gibson Dunn & Crutcher LLP.

1.82

“Governmental Bar Date” means June 10, 2019 at 5:00 p.m. (Prevailing Eastern Time).

1.83

“Governmental Unit” has the meaning set forth in section 101(27) of the Bankruptcy Code.

1.84
“Holdback Amount” means the sum of the aggregate amounts withheld by the Debtors as of the Effective Date as a holdback on payment of
Professional Claims pursuant to the Interim Compensation Order.
1.85

“Holder” means a holder of a Claim against or Interest in the Debtors.

1.86

“Houlihan Lokey” means Houlihan Lokey Capital, Inc.
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1.87

“Impaired” means “impaired”, as defined in section 1124 of the Bankruptcy Code.

1.88
“Indemnification Obligations” means obligations of the Debtors, if any, to indemnify, reimburse, advance, or contribute to the losses, liabilities,
or expenses of an Indemnitee pursuant to the Debtors’ certificates of incorporation or functional equivalents thereof, as applicable, bylaws or functional equivalents thereof, as
applicable, policies of providing employee indemnification, applicable law, or specific agreements in respect of any claims, demands, suits, causes of action, or proceedings
against an Indemnitee based upon any act or omission related to an Indemnitee’s service with, for, or on behalf of the Debtors.
1.89

“Indemnified Parties” shall have the meaning ascribed to such term in Section 5.09(e) of the Plan.

1.90
“Indemnitee” means all directors, officers, or employees of the Debtors, in each case employed by the Debtors or serving as a director or officer
immediately prior to or as of the Effective Date and acting in their respective capacities as such immediately prior to the Effective Date, who are entitled to assert
Indemnification Obligations.
1.91
“Initial Distribution Date” means the date on which the Distribution Agent makes an initial distribution to Holders of Allowed Claims, which
date shall occur as soon as reasonably practicable but in no event later than thirty (30) calendar days after the Effective Date.
1.92
“Insurance Contract” means all insurance policies that have been issued at any time to or provide coverage to any of the Debtors, and all
agreements, documents or instruments relating thereto, including, without limitation, D&O Policies and any other insurance policies issued at any time providing directors
and officers coverage to the Debtors.
1.93
“Insurer” means any company or other entity that issued an Insurance Contract, any third party administrator, and any respective predecessors
and/or affiliates thereof, including, without limitation, the D&O Insurers.
1.94

“Intercompany Claim” means a Claim held by a Debtor against another Debtor.

1.95

“Intercompany Interest” means all Interests in Synergy Advanced.

1.96
“Interest” means any equity security (as defined in section 101(16) of the Bankruptcy Code) in a Debtor or direct or indirect subsidiary of a
Debtor, including all shares, common stock or units, preferred stock or units, or other instrument evidencing any fixed or contingent ownership interest in any Debtor or any
direct or indirect subsidiary of a Debtor, including any option, warrant, or other right, contractual or otherwise, to acquire any such interest in a Debtor or direct or indirect
subsidiary of a Debtor, whether or not transferable and whether fully vested or vesting in the future, that existed immediately before the Effective Date.
1.97
Bankruptcy Rule 2016,

“Interim Compensation Order” means the Order Granting Debtors’ Motion for Order Pursuant to Bankruptcy Code Sections 105(a) and 331,
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and Local Bankruptcy Rule 2016-1 Establishing Procedures for Interim Compensation and Reimbursement of Expenses of Professionals [Docket No. 262], entered by the
Bankruptcy Court on January 24, 2019, as the same may be modified by a Bankruptcy Court order approving the retention of a specific Professional or otherwise.
1.98

“Kirkland & Ellis” means, collectively, Kirkland & Ellis LLP and Kirkland & Ellis International LLP.

1.99

“Lien” has the meaning set forth in section 101(37) of the Bankruptcy Code.

1.100

“Liquidating Debtors” means the Debtors, or any successor thereto, by merger, consolidation or otherwise, on or after the Effective Date.

1.101

“Litigation Trust” has the meaning ascribed to such term in Section 5.03 of the Plan.

1.102
“Litigation Trust Agreement” means that certain trust agreement by and among the Debtors, the Liquidating Debtors, the Litigation Trust, the
Litigation Trustee and the Oversight Committee, in form acceptable to the Creditors’ Committee and the Equity Committee. The Litigation Trust Agreement shall be filed
with the Plan Supplement.
1.103
“Litigation Trust Cash Contribution” means the not less than $1,500,000 of the Wind-Down Budget to be contributed by the Debtors or the
Liquidating Debtors to the Litigation Trust on the Effective Date to fund (i) the investigation and/or prosecution of Avoidance Actions and Causes of Action that vest in the
Litigation Trust on the Effective Date and (ii) the administration, reconciliation and resolution of Claims against and Interests in the Debtors; provided that, subject to entry of
the CRG-ESH Settlement Order by April 10, 2019, $50,000 of the Litigation Trust Cash Contribution shall be escrowed with the Litigation Trustee to be used solely for the
benefit of the Equity Committee designees on the Oversight Committee to investigate and object to any settlement of Claims proposed by the Litigation Trustee.
1.104
“Litigation Trustee” means the Entity acceptable to Debtors, the Creditors’ Committee and the Equity Committee and identified in the Plan
Supplement and approved by the Bankruptcy Court pursuant to the Confirmation Order to serve as trustee of the Litigation Trust in accordance with the terms of the Plan and
the Litigation Trust Agreement.
1.105
Effective Date.

“Old SP Common Stock” means shares of common stock of Synergy Pharmaceuticals that are authorized, issued, and outstanding prior to the

1.106
“Old SP Securities” means, collectively, the Senior Notes, the Old SP Common Stock, and all options, warrants, rights, and other instruments
evidencing an ownership interest in the Debtors (whether fixed or contingent, matured or unmatured, disputed or undisputed), contractual, legal, equitable, or otherwise, to
acquire any of the foregoing.
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1.107
“Other Priority Claim” means any Claim, other than an Administrative Claim, DIP Claim, or Priority Tax Claim, entitled to priority of payment
as set forth in section 507(a) of the Bankruptcy Code.
1.108
“Other Secured Claim” means a Claim, other than a Term Loan Claim, to the extent, it is (i) secured by a Lien on property of a Debtor’s Estate,
the amount of which is equal to or less than the value of such property (A) as set forth in the Plan, (B) as agreed to by the Holder of such Claim and the Debtors, or (C) as
determined by a Final Order in accordance with section 506(a) of the Bankruptcy Code, or (ii) secured by the amount of any rights of setoff of the Holder thereof under
section 553 of the Bankruptcy Code.
1.109

“Oversight Committee” has the meaning ascribed to such term in Section 5.14 of the Plan.

1.110
“Periodic Distribution Date” means, as applicable, (a) the first Business Day occurring 90 days after the Initial Distribution Date,
(b) subsequently, the first Business Day occurring 90 days after the immediately preceding Periodic Distribution Date, (c) with respect to excess Cash in the Professional
Claims Reserve, not later than the first Business Day occurring 30 days after adjudication of all Professional Claims and (d) with respect to excess Cash in the Administrative
and Priority Claims Reserve, not later than the first Business Day occurring 30 days after the payment of all Allowed Administrative and Priority Claims.
1.111

“Petition Date” means December 12, 2018, the date on which the Debtors filed their petitions for relief commencing the Chapter 11 Cases.

1.112
“Plan” means this joint plan of reorganization for the Debtors, including all appendices, exhibits, schedules, and supplements hereto, as it may be
altered, amended, or modified from time to time in accordance with the Bankruptcy Code, the Bankruptcy Rules, and the terms hereof.
1.113
“Plan Administrator” means the Entity acceptable to the Debtors, the Creditors’ Committee and the Equity Committee, and identified in the Plan
Supplement and approved by the Bankruptcy Court pursuant to the Confirmation Order to administer the Plan in accordance with the terms of the Plan and the Plan
Administrator Agreement and to take such other actions as may be authorized under the Plan Administrator Agreement, and any successor thereto.
1.114
“Plan Administrator Agreement” means the agreement by and among the Debtors, the Liquidating Debtors and the Plan Administrator, in form
reasonably acceptable to the Creditors’ Committee and the Equity Committee, specifying the rights, duties and responsibilities of the Plan Administrator under the Plan and
providing that the Plan Administrator may retain Plan Administrator Professionals. The Plan Administrator Agreement shall be filed with the Plan Supplement.
1.115
“Plan Administrator Professionals” means the agents, financial advisors, attorneys, consultants, independent contractors, representatives and
other professionals of the Plan Administrator and the Liquidating Debtors, in their capacities as such.
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1.116
“Plan Supplement” means the supplement or supplements to the Plan containing certain documents relevant to the implementation of the Plan, to
be filed with the Bankruptcy Court on or before the Plan Supplement Filing Date, which, other than the Litigation Trust Agreement, shall be in form reasonably acceptable to
CRG.
1.117
“Plan Supplement Filing Date” means the date or dates on which the Plan Supplement shall be filed with the Bankruptcy Court. The first Plan
Supplement Filing Date shall be at least seven days prior to the Voting Deadline or such later date as may be approved by the Bankruptcy Court without further notice.
1.118

“Plan Termination Date” shall have the meaning ascribed to such term in Section 5.10(c) of the Plan.

1.119

“Prepayment Premium” means $34,954,137.37 pursuant to the Settlement Order and the Final DIP Order.

1.120

“Prepetition Secured Parties” means, collectively, the Term Loan Agent and the Term Loan Lenders.

1.121

“Priority Tax Claim” means any Claim of a Governmental Unit entitled to priority of payment under section 507(a)(8) of the Bankruptcy Code.

1.122
“Pro Rata Share” means the proportion that an Allowed Claim or Allowed Interest in a particular Class bears to the aggregate amount of Allowed
Claims or Allowed Interests in that Class, or the proportion that Allowed Claims or Allowed Interests in a particular Class bear to the aggregate amount of Allowed Claims or
Allowed Interests in a particular Class and other Classes entitled to share in the same recovery as such Allowed Claims or Allowed Interests under the Plan.
1.123
“Professional” means any Entity retained by order of the Bankruptcy Court in connection with these Chapter 11 Cases pursuant to sections 327,
328, 330, 331, 503(b), or 1103 of the Bankruptcy Code; provided, however, that Professional does not include any Entity retained pursuant to an order of the Bankruptcy
Court authorizing the retention of “ordinary-course professionals.”
1.124
“Professional Claim” means an Administrative Claim of a Professional for compensation for services rendered or reimbursement of costs,
expenses, or other charges and disbursements incurred relating to services rendered or expenses incurred after the Petition Date and prior to and including the Confirmation
Date; provided that, subject to entry of the CRG-ESH Settlement Order by April 10, 2019, the Professional Claims of Gibson Dunn and Houlihan Lokey shall not exceed $2.5
million in the aggregate (the “Equity Professional Cap”), provided that subject to Bankruptcy Court approval, no more than (a) $625,000 of the Equity Professional Cap
shall be payable to Houlihan Lokey (or its affiliates) and (b) $1.875 million of the Equity Professional Cap shall be payable to Gibson Dunn; provided, further that, subject to
entry of the CRG-ESH Settlement Order by April 10, 2019, (i) the Debtors, the Creditors’ Committee and CRG agree not to challenge any Professional Claims of the
Professionals for the Equity Committee (not including Stevens & Lee) that are within the Equity Professional Cap and (ii) the Debtors, the Creditors’ Committee and CRG
agree not to object to the retention of
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Stevens & Lee, as special litigation counsel for the Equity Committee, provided that any Professional Claim of Stevens & Lee. is paid from the CRG-ESH Settlement Fund;
provided, further that, Gibson Dunn and, subject to Bankruptcy Court approval, Houlihan Lokey and Stevens & Lee shall be the only Professionals sought to be retained by
the Equity Committee in these Chapter 11 Cases.
1.125
“Professional Claim Estimate” means the sum of (a) the Holdback Amount, (b) the billed but unpaid fees and expenses of Professionals as of the
Effective Date, and (c) the unbilled fees and expenses of Professionals estimated pursuant to Section 2.03(b) of the Plan attributable to fees and expenses to be incurred as of
the Effective Date; provided, however, that if a Professional does not provide an estimate pursuant to Section 2.03(b) of the Plan, the Debtors may estimate the unbilled fees
and expenses of such Professional incurred as of the Effective Date, and the sum of clause (a) above and the total amount so estimated shall comprise the Professional Claim
Estimate.
1.126
“Professional Claims Reserve” means the interest-bearing escrow account, maintained by the Plan Administrator, on behalf of the Liquidating
Debtors, into which Cash equal to the Professional Claim Estimate shall be deposited on the Effective Date to fund all Professional Claims of Professionals employed by the
Debtors, the Creditors’ Committee and the Equity Committee.
1.127
“Provisionally Allowed” means a Disputed Claim or Interest (a) that has been deemed temporarily allowed for voting purposes pursuant to
Bankruptcy Rule 3018, or (b) the maximum amount of which has been estimated pursuant to Bankruptcy Code section 502(c) and the procedures set forth in Section 7.05 of
the Plan; provided, however, that, if a Claim or Interest has been subject to multiple such estimation or temporary allowance proceedings, the Provisionally Allowed amount
shall refer to the lowest amount established in any such proceedings, unless the Bankruptcy Court orders otherwise.
1.128

“Purchaser” means Bausch Health Ireland Limited.

1.129

“Reclamation Claim” means any Claim for the reclamation of goods delivered to the Debtors and asserted under section 546(c) of the Bankruptcy

Code.
1.130
of the Bankruptcy Code.

“Rejection Damages Claim” means any Claim on account of the rejection of an Executory Contract or Unexpired Lease pursuant to section 365

1.131
“Released Parties” means, collectively, each of the following in their respective capacities as such: (a) the Prepetition Secured Parties; (b) the DIP
Secured Parties; (c) the Debtors’ Professionals; (d) the Creditors’ Committee and each of its current and former members, but solely in their capacities as such; (e) the Equity
Committee and each of its current, former and ex-officio members, but solely in their capacities as such; and (f) with respect to each of the foregoing entities in clauses
(a) through (e), such Entity and its current and former Affiliates, and such Entities’ and their current and former Affiliates’ current and former directors, managers, officers,
equity holders (regardless of whether such interests are held directly or indirectly), predecessors, participants, successors, assigns, Affiliates, subsidiaries,
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divisions, managed accounts or funds, and each of their respective current and former equity holders, officers, directors, managers, principals, shareholders, members,
managing members, management companies, fund advisors, employees, agents, advisory board members, financial advisors, partners, attorneys, accountants, investment
bankers, consultants, representatives, and other professionals, in each case solely in their capacity as such. For the avoidance of doubt, and notwithstanding anything herein to
the contrary, in no event shall holders of Interests in Synergy Pharmaceuticals (other than current, former and ex-officio members of the Equity Committee, but solely in their
capacities as such), be considered “Released Parties”.
1.132
“Releasing Parties” means, collectively, each of the following in their respective capacities as such: (a) the Released Parties; (b) all Holders of
Claims that vote to accept the Plan; (c) all Holders of Claims entitled to vote on the Plan who abstain from voting on the Plan and elect on their ballot to opt-in to the Third
Party Release; and (d) with respect to each of the foregoing entities in clauses (a) through (c), such Entity and its current and former Affiliates, and such Entities’ and their
current and former Affiliates’ current and former directors, managers, officers, equity holders (regardless of whether such interests are held directly or indirectly),
predecessors, participants, successors, assigns, Affiliates, managed accounts or funds, and each of their respective current and former equity holders, officers, directors,
managers, principals, shareholders, members, managing members, management companies, fund advisors, employees, agents, advisory board members, financial advisors,
partners, attorneys, accountants, investment bankers, consultants, representatives, and other professionals, in each case in their capacity as such; provided, however, that
Entities identified in this subsection (d) shall not be considered “Releasing Parties” where their respective Holder has not checked the box on the ballot and returned the ballot
in accordance with the Disclosure Statement Order to opt in to the Third Party Release contained in Section 9.05 of the Plan; provided, further, that holders of Interests in
Synergy Pharmaceuticals (other than current, former and ex-officio members of the Equity Committee, but solely in their capacities as such) shall not be considered
“Releasing Parties”.
1.133

“Reserved Claims” has the meaning set forth in Section 5.11(b) of the Plan.

1.134
“Restructuring Expenses” means the reasonable and documented professional fees and expenses incurred pursuant to the Asset Purchase
Agreement, the Senior Notes Indenture, or other applicable agreement pursuant to which the Debtors have agreed to reimburse the reasonable professional fees and expenses
of the respective party, including the Stipulation and Order.
1.135

“Roll Up DIP Loan” has the meaning ascribed to such term in the DIP Credit Agreement.

1.136
“Sale Motion” means the Debtors’ Motion For (I) an Order (A) Approving the Bidding Procedures for the Sale of Substantially All of the Debtors’
Assets, (B) Establishing the Notice Procedures and Approving the Form and Manner of Notice Thereof, (C) Approving Procedures for the Assumption and Assignment of
Certain Executory Contracts and Unexpired Leases, (D) Scheduling a Sale Hearing, and (E) Granting Related Relief and (II) an Order (A) Approving the Sale of the
Debtors’ Assets Free and Clear of All Liens, Claims,
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Encumbrances, and Other Interests, (B) Approving the Assumption and Assignment of Certain Executory Contracts and Unexpired Leases Related Thereto, and (C) Granting
Related Relief [Docket No. 17].
1.137
“Sale Order” means the Order (A) Approving the Sale of Substantially All of the Debtors’ Assets Free and Clear of All Claims, Liens,
Rights, Interests, and Encumbrances, (B) Authorizing the Debtors to Enter Into and Perform Their Obligations Under the Purchase Agreement, (C) Approving Assumption
and Assignment of Certain Executory Contracts, and (D) Granting Related Relief [Docket No. 484], entered on March 1, 2019.
1.138
“Schedule of Assumed and Assigned Executory Contracts and Unexpired Leases” means the schedule of certain Executory Contracts and
Unexpired Leases to be assumed by the Debtors and assigned to a third party pursuant to the Plan, along with the proposed Cure Amount, if any, with respect to each such
Executory Contract and Unexpired Lease, in the form filed as part of the Plan Supplement, as the same may be amended, modified, or supplemented from time to time.
1.139
“Schedule of Assumed Executory Contracts and Unexpired Leases” means the schedule of certain Executory Contracts and Unexpired Leases
to be assumed by the Debtors pursuant to the Plan, along with the proposed Cure Amount, if any, with respect to each such Executory Contract and Unexpired Lease, in the
form filed as part of the Plan Supplement, as the same may be amended, modified, or supplemented from time to time.
1.140

“Scheduled” means, with respect to any Claim, the status, priority, and amount, if any, of such Claim as set forth in the Schedules.

1.141
“Schedules” means the schedules of assets and liabilities, statements of financial affairs, lists of Holders of Claims and Interests and all
amendments or supplements thereto filed by the Debtors with the Bankruptcy Court to the extent such filing is not waived pursuant to an order of the Bankruptcy Court.
1.142
“Section 503(b)(9) Claim” means any Claim asserted under section 503(b)(9) of the Bankruptcy Code equal to the value of any goods received by
the Debtors within 20 days before the Petition Date in which the goods have been sold to the Debtors in the Debtors’ ordinary course of business.
1.143
“Section 510(b) Claim” means any Claim arising from rescission of a purchase or sale of an equity security of the Debtors or an Affiliate of the
Debtors, for damages arising from the purchase or sale of such an equity security, or for reimbursement or contribution allowed under section 502 of the Bankruptcy Code on
account of such a Claim.
1.144

“Section 510(c) Claim” means any Claim subordinated under section 510(c) of the Bankruptcy Code.

1.145
“Secured Claim” means a Claim to the extent it is (i) secured by a Lien on property of a Debtor’s Estate, the amount of which is equal to or less
than the value of such property (A) as set forth in this Plan, (B) as agreed to by the Holder of such Claim and the Debtors, or (C) as determined by a Final Order in accordance
with section 506(a) of the
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Bankruptcy Code, or (ii) secured by the amount of any rights of setoff of the Holder thereof under section 553 of the Bankruptcy Code.
1.146
1.147
VMS (E.D.N.Y.).

“Securities Claims” means any claims and Causes of Action arising from the Securities Litigation.
“Securities Litigation” means the litigation captioned as In re Synergy Pharmaceuticals, Inc. Securities Litigation, Case No. 18-cv-00873-AMD-

1.148

“Senior Noteholders” means the Holders of Senior Notes Claims.

1.149

“Senior Notes” means the 7.50% convertible senior notes due 2019 issued by Synergy Pharmaceuticals.

1.150

“Senior Notes Claim” means a Claim of a Holder of Senior Notes arising under, derived from or based upon the Senior Notes.

1.151
“Senior Notes Indenture” means that certain Indenture, dated as of November 3, 2014, among Synergy Pharmaceuticals and Wilmington
Savings Fund Society, FSB, as successor indenture trustee, as may be amended from time to time.
1.152
“Senior Notes Indenture Trustee” means Wilmington Savings Fund Society, FSB, in its capacity as the successor indenture trustee for the
Senior Notes under the Senior Notes Indenture.
1.153
“Servicer” means any indenture trustee, agent, servicer, or other authorized representative of Holders of Claims or Interests recognized by the
Debtors, including without limitation, the DIP Agent, the Term Loan Agent and the Senior Notes Indenture Trustee.
1.154
“Settlement Agreement” means that certain settlement between the Debtors, the Term Loan Lenders and the Creditors’ Committee on the terms
set forth on Exhibit 1 to the Settlement Order as approved by the Bankruptcy Court pursuant to the Settlement Order.
1.155
[Docket No. 450].

“Settlement Order” means that certain Order Approving Settlement of Objections to Prepetition Secured Obligations and Prepetition Liens

1.156

“Specified Individuals” means each of the directors and officers of the Debtors as of the Confirmation Date.

1.157

“Stevens & Lee” means Stevens & Lee P.C.

1.158
“Stipulation and Order” means that certain Stipulation and Order [Docket No. 553] between the Debtors, the Creditors’ Committee, the Equity
Committee and CRG resolving the objections to the Debtors’ Motion for Entry of Order Approving Appointment and Compensation of Independent Director Nunc Pro Tunc
to February 13, 2019 [Docket No. 394] and Debtors’ Application for Entry of an Order Authorizing the Retention and Employment of Kirkland & Ellis LLP and Kirkland &
Ellis International LLP as Attorneys for Synergy Pharmaceuticals Inc. Effective Nunc Pro Tunc to February 13, 2019 [Docket No. 433].
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1.159

“Synergy Advanced” means Synergy Advanced Pharmaceuticals, Inc.

1.160

“Synergy Pharmaceuticals” means Synergy Pharmaceuticals Inc.

1.161
agent thereunder.

“Term Loan Agent” means CRG, in its capacity as administrative agent and collateral agent under the Term Loan Agreement, or any successor

1.162
“Term Loan Agreement” means that certain Term Loan Agreement, dated as of September 1, 2017, among Synergy Pharmaceuticals as
borrower, Synergy Advanced as the subsidiary guarantor, CRG as administrative and collateral agent and the lenders party thereto, as may be amended from time to time.
1.163
“Term Loan Claim” means a Claim arising under, derived from, or based upon the Term Loan Agreement, including, but not limited to, the
Prepayment Premium (calculated in accordance with section 3.03(a)(i)(B) of the Term Loan Agreement), the Back-End Facility Fee and other unpaid costs, expenses, charges,
and amounts due and payable under the Term Loan Agreement and its related documentation; provided, however, that Term Loan Claims shall not include any DIP Roll Up
Claims.
1.164
“Term Loan Interest” means, if the Effective Date does not occur on or before May 8, 2019, interest accruing at 13.5% per month on the
Allowed Term Loan Claims of $37,105,161.21 from May 8, 2019 through the Effective Date, provided that, notwithstanding the foregoing, nothing in the Plan, shall be
deemed to constitute a consent by CRG of an extension of the Effective Date beyond May 8, 2019.
1.165

“Term Loan Lenders” means lenders party to the Term Loan Agreement from time to time, each in their capacity as such.

1.166

“Third Party Release” means the release given by each of the Releasing Parties to the Released Parties as set forth in Section 9.05 of the Plan.

1.167
“Unclaimed Distribution” means any distribution under the Plan on account of an Allowed Claim to a Holder that has not: (a) accepted a
particular distribution or, in the case of distributions made by check, negotiated and/or cashed such check; (b) given notice to the Liquidating Debtors or the Litigation Trustee,
as applicable, of an intent to accept a particular distribution; (c) responded to the Debtors’, the Liquidating Debtors’ or the Litigation Trustee’s, as applicable, request for
information necessary to facilitate a particular distribution; or (d) taken any other action necessary to facilitate such distribution.
1.168
“Unexpired Lease” means a lease of nonresidential real property to which any of the Debtors is a party that is subject to assumption or rejection
under section 365 of the Bankruptcy Code.
1.169
1.170
and Solicitation Agent.

“Unimpaired” means, with respect to a Class of Claims or Interests, a Class of Claims or Interests that is not Impaired.
“Voting Deadline” means the date and time established by order of the Bankruptcy Court as the deadline for ballots to be received by the Claims
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1.171
“Wind-Down Budget” means a budget to be prepared by the Debtors, and acceptable to the Creditors’ Committee and the Equity Committee,
which shall be filed with the Bankruptcy Court as part of the Plan Supplement, and which may be amended from time to time after entry of the Confirmation Order, subject to
the consent of the Plan Administrator and the Litigation Trustee, which consent shall not be unreasonably withheld, and which shall estimate the funds necessary to
administer the Plan and wind down the Debtors’ affairs, including the costs of holding and liquidating the Estates’ remaining property, reconciling, objecting to and resolving
Claims and Interests, making the distributions required by the Plan, prosecuting Causes of Action and Avoidance Actions that are vested in the Litigation Trust, paying taxes,
filing tax returns, paying professionals’ fees and expenses, paying the fees and expenses of the Plan Administrator and the Litigation Trustee, funding payroll and other
employee costs, providing for the purchase of errors and omissions insurance and/or other forms of indemnification for the Plan Administrator and the Litigation Trustee,
dissolving the Liquidating Debtors and for all such items and other costs of administering the Plan and the Estates (other than the Administrative and Priority Claims Reserve,
the Disputed Claims Reserve, and the Professional Claims Reserve); provided that the Wind-Down Budget shall conform to the DIP Budget; provided, further that
(a) $1,500,000 of the Wind-Down Budget shall be earmarked for the funding of the prosecution of Avoidance Actions and Causes of Action vested in the Litigation Trust and
(b) $1,500,000 of the Wind-Down Budget shall be used to fund the Wind-Down Reserve including disbursements under the Wind-Down Budget for customary expenses of
winding-down the Debtors’ Estates (and any unused portion of the amount set forth in this subsection (b) shall be transferred to the Litigation Trust on the Dissolution Date
and may be used to fund litigation expenses); provided, further that the Wind-Down Budget shall not exceed $3,000,000 without the consent of CRG.
1.172
“Wind-Down Reserve” means the reserve of Cash funded by the Debtors in the amount of clause (b) of the Wind-Down Budget, less a portion of
such amount to be allocated to the Litigation Trust for administering, reconciling and resolving Claims (other than Administrative Claims, Professional Claims, Priority Tax
Claims and Other Priority Claims), and maintained by the Plan Administrator on behalf of the Liquidating Debtors.
B.
Rules of Interpretation. For purposes of this Plan, unless otherwise provided herein, (a) whenever from the context it is appropriate, each term, whether
stated in the singular or the plural, shall include both the singular and the plural; (b) each pronoun stated in the masculine, feminine, or neuter shall include the masculine,
feminine, and neuter; (c) any reference in the Plan to an existing document or schedule filed or to be filed means such document or schedule, as it may have been or may be
amended, modified, or supplemented; (d) any reference to an Entity as a Holder of a Claim or Interest includes that Entity’s successors and assigns; (e) all references in this
Plan to Sections, Articles, and Exhibits are references to Sections, Articles, and Exhibits of or to this Plan; (f) the words “herein,” “hereunder,” “hereto,” and the like refer to
this Plan in its entirety rather than to a particular portion of this Plan; (g) captions and headings to Articles and Sections are inserted for convenience of reference only and are
not intended to be a part of or to affect the interpretation of this Plan; (h) the rules of construction set forth in section 102 of the Bankruptcy Code shall apply; (i) to the extent
the Disclosure Statement is inconsistent with the terms of this Plan, this Plan shall control; (j) to the extent this Plan is inconsistent with the Confirmation Order, the
Confirmation Order shall control; (k) references to “shares,” “shareholders,” “directors,” and/or “officers” shall also
19

include “membership units,” “members,” “managers,” or other functional equivalents, as applicable, as such terms are defined under the applicable state limited liability
company or alternative comparable laws, as applicable; and (l) any immaterial effectuating provision may be interpreted by the Liquidating Debtors in a manner that is
consistent with the overall purpose and intent of the Plan without further order of the Bankruptcy Court.
C.
Computation of Time. In computing any period of time prescribed or allowed by this Plan, unless otherwise expressly provided, the provisions of
Bankruptcy Rule 9006(a) shall apply.
D.
Reference to Monetary Figures. All references in the Plan to monetary figures shall refer to the legal tender of the United States of America, unless
otherwise expressly provided.
E.
Exhibits. All Exhibits are incorporated into and are part of this Plan as if set forth in full herein and such Exhibits shall be filed with the Bankruptcy Court
on or before the Plan Supplement Filing Date. After the Plan Supplement Filing Date, copies of Exhibits may be obtained upon email request to the Claims and Solicitation
Agent at synergyinfo@primeclerk.com, or by downloading such Exhibits from the Debtors’ informational website at https://cases.primeclerk.com/Synergy.
ARTICLE II
ADMINISTRATIVE CLAIMS AND PRIORITY TAX CLAIMS
Section 2.01
Administrative Claims. Except to the extent that the Debtors or the Plan Administrator (and the Litigation Trustee, as
applicable, in accordance with Section 5.11(b) of the Plan), and a Holder of an Allowed Administrative Claim agree to a less favorable treatment, a Holder of an Allowed
Administrative Claim (other than a Professional Claim, which shall be subject to Section 2.03 of this Plan) shall receive, in full satisfaction, settlement, and release of, and in
exchange for, such Administrative Claim, Cash equal to the unpaid portion of such Allowed Administrative Claim either (a) on the later of (i) the Initial Distribution Date or
(ii) the first Periodic Distribution Date occurring after the later of (1) 30 days after the date when the Administrative Claim becomes an Allowed Administrative Claim; or
(2) 30 days after the date when the Administrative Claim becomes payable pursuant to any agreement between the Debtors or the Plan Administrator (and the Litigation
Trustee, as applicable, in accordance with Section 5.11(b) of the Plan) and the Holder of the Administrative Claim; or (b) if the Allowed Administrative Claim is based on
liabilities incurred by the Debtors in the ordinary course of their business after the Petition Date, in the ordinary course of business in accordance with the terms and conditions
of the particular transaction giving rise to such Allowed Administrative Claim, without any further action by the Holder of such Allowed Administrative Claim; provided,
however, that other than the Holder of (v) a DIP Claim, (w) a Professional Claim, (x) an Administrative Claim Allowed by a Final Order of the Bankruptcy Court on or before
the Effective Date, (y) an Administrative Claim that is not Disputed and arose in the ordinary course of business and was paid or is to be paid in accordance with the terms and
conditions of the particular transaction giving rise to such Administrative Claim, or (z) an Administrative Claim arising under chapter 123 of title 28 of the United States Code,
the Holder
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of any Administrative Claim shall have filed a proof of Claim form no later than the Administrative Claim Bar Date and such Claim shall have become an Allowed Claim.
Except as otherwise provided herein and as set forth in Section 2.02 and Section 2.03 of this Plan, all requests for payment of an Administrative Claim must be filed, in
substantially the form of the Administrative Claim Request Form contained in the Plan Supplement, with the Claims and Solicitation Agent and served on counsel for the
Debtors, the Plan Administrator and the Litigation Trustee, no later than the Administrative Claim Bar Date. Any request for payment of an Administrative Claim pursuant to
this Section 2.01 that is not timely filed and served shall be Disallowed automatically without the need for any objection from the Debtors, the Plan Administrator or the
Litigation Trustee. The Plan Administrator (and the Litigation Trustee, as applicable, in accordance with Section 5.11(b) of the Plan) may settle any Administrative Claim
without further Bankruptcy Court approval. In the event that the Debtors or the Plan Administrator (and the Litigation Trustee, as applicable, in accordance with
Section 5.11(b) of the Plan) object to an Administrative Claim and there is no settlement, the Bankruptcy Court shall determine the Allowed amount of such Administrative
Claim. For the avoidance of doubt, any payments made by the Distribution Agent on account of Allowed Administrative Claims (other than Professional Claims) shall be paid
solely from the Administrative and Priority Claims Reserve.
Section 2.02

DIP Claims.

(a)
Except to the extent that a Holder of a DIP Claim agrees to less favorable treatment, or has been paid in full prior to the Effective Date, in full and final
satisfaction, settlement, and release of and in exchange for each and every DIP Claim, each Holder of an Allowed DIP Claim shall be paid in full in Cash on the Effective
Date, with such payments to be distributed to the DIP Agent for the ratable benefit of the Holders of the DIP Claims.
(b)
Upon the date the DIP Claims are paid in full, in Cash, all Liens and security interests granted to secure the DIP Facility shall attach to the proceeds of the
sale of substantially all of the Debtors’ assets for the benefit of Holders of the Allowed Term Loan Claims to secure the distribution to the Holders of Allowed Term Loan
Claims set forth in Section 3.02(c)(iii). To the extent that the DIP Lenders or the DIP Agent have filed or recorded publicly any Liens and/or security interests to secure the
Debtors’ obligations under the DIP Facility, the DIP Lenders or the DIP Agent, as the case may be, shall take any commercially reasonable steps requested by the Debtors that
are necessary to cancel and/or extinguish such publicly-filed Liens and/or security interests.
Section 2.03

Professional Claims.

(a)
Final Fee Applications. All final requests for payment of Professional Claims must be filed no later than 45 days after the Effective Date. After notice and a
hearing in accordance with the procedures established by the Bankruptcy Code, the Bankruptcy Rules and prior orders of the Bankruptcy Court, the Allowed amounts of such
Professional Claims shall be determined by the Bankruptcy Court.
(b)
Payment of Interim Amounts. Subject to the Holdback Amount, on the Effective Date, the Plan Administrator on behalf of the Liquidating Debtors shall pay
all amounts owing to
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Professionals for all outstanding amounts billed relating to prior periods through the Effective Date as to which no objection has been filed. No later than two days prior to the
Effective Date, the Professionals shall estimate fees and expenses due for periods that have not or will not have been billed as of the Effective Date and shall deliver such
estimate to the Notice Parties (as defined in the Interim Compensation Order) and such estimate shall be included in the Professional Claim Estimate. As soon as reasonably
practicable after the Effective Date, a Professional seeking payment for estimated amounts as of the Effective Date shall submit a detailed invoice covering such period to the
Notice Parties (as defined in the Interim Compensation Order). Each Notice Party will have 15 days after service of the invoice to review the invoice and object to the
requested fees and expenses in accordance with the procedures set forth in the Interim Compensation Order (the “Objection Deadline”). Upon expiration of the Objection
Deadline, each Professional may file with the Court a certificate of no objection or a certificate of partial objection, whichever is applicable, after which the Debtors shall pay
such Professional from the Professional Claims Reserve an amount equal to 80% of the invoiced fees and 100% of the invoiced expenses not subject to an objection.
(c)
Professional Claims Reserve. On the Effective Date, the Plan Administrator shall fund the Professional Claims Reserve with Cash equal to the aggregate
Professional Claim Estimate for all Professionals. The Plan Administrator shall hold the Professional Claims Reserve in trust for all Professionals with respect to whom fees
have been held back pursuant to the Interim Compensation Order. Subject to entry of the CRG-ESH Settlement Order by April 10, 2019, the Professional Claims Estimate of
Professionals for the Equity Committee (not including Stevens & Lee which shall be paid from the CRG-ESH Settlement Fund) shall not exceed $2.5 million in the aggregate,
less any fees and expenses previously paid to such Professionals. The funds in the Professional Claims Reserve shall not be considered property of the Debtors, the
Liquidating Debtors, the Litigation Trust, the Plan Administrator, the Litigation Trustee or the Estates, as applicable. Following any payments from the Professional Claims
Reserve as set forth in Section 2.03(b) above, the remaining amount of Professional Claims owing to the Professionals shall be paid to such Professionals by the Plan
Administrator from the Professional Claims Reserve when such Claims are finally Allowed by the Bankruptcy Court.
(d)
Post-Effective Date Retention. Upon the Effective Date, any requirement that Professionals comply with sections 327 through 331 of the Bankruptcy Code
in seeking retention or compensation for services rendered after the Effective Date shall terminate, and the Plan Administrator shall be permitted to employ and pay
Professionals in its discretion (including the fees and expenses incurred by professionals in preparing, reviewing, prosecuting, defending, or addressing any issues with respect
to final fee applications).
Section 2.04
Priority Tax Claims. On the later of (a) the Initial Distribution Date or (b) the first Periodic Distribution Date occurring after
the later of (i) 30 days after the date when a Priority Tax Claim becomes an Allowed Priority Tax Claim or (ii) 30 days after the date when a Priority Tax Claim becomes
payable pursuant to any agreement between the Debtors (or the Plan Administrator) and the Holder of such Priority Tax Claim, except to the extent that the Debtors (or Plan
Administrator) and a Holder of an Allowed Priority Tax Claim agree to a less favorable treatment, each Holder of an Allowed Priority Tax Claim due and payable on or before
the Effective Date shall receive, in full and final satisfaction, settlement, and release of and in exchange for each and every Allowed Priority Tax Claim, one of the
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following treatments on account of such Claim: (1) Cash in an amount equal to the amount of such Allowed Priority Tax Claim, (2) Cash in an amount agreed to by the
Debtors (or the Plan Administrator) and such Holder, provided, however, that the parties may further agree for the payment of such Allowed Priority Tax Claim to occur at a
later date, or (3) at the sole option of the Debtors, Cash in the aggregate amount of such Allowed Priority Tax Claim payable in installment payments over a period of not more
than five years after the Petition Date pursuant to section 1129(a)(9)(C) of the Bankruptcy Code. To the extent any Allowed Priority Tax Claim is not due and owing on the
Effective Date, such Claim shall be paid in full in Cash in accordance with the terms of any agreement between the Debtors and the Holder of such Claim, or as may be due
and payable under applicable non-bankruptcy law or in the ordinary course of business. For the avoidance of doubt, any payments made by the Plan Administrator on account
of Allowed Priority Tax Claims shall be paid solely from the Administrative and Priority Claims Reserve.
ARTICLE III
CLASSIFICATION, TREATMENT, AND VOTING OF CLAIMS AND INTERESTS
Section 3.01

Classification of Claims and Interests.

(a)
The Plan, though proposed jointly, constitutes a separate plan for each of the Debtors for voting purposes and, except as set forth in Section 5.01 of the
Plan, does not constitute a substantive consolidation of the Debtors’ Estates. Therefore, all Claims against and Interests in a particular Debtor are placed in the Classes set
forth below with respect to such Debtor. Classes that are not applicable as to a particular Debtor shall be eliminated as set forth more fully in Section 4.03 of the Plan. In
accordance with section 1123(a)(1) of the Bankruptcy Code, Administrative Claims, DIP Claims, and Priority Tax Claims of the kinds specified in sections 507(a)(1) and
507(a)(8) of the Bankruptcy Code have not been classified and their treatment is set forth in Article II above.
A Claim or Interest is placed in a particular Class for all purposes, including voting, Confirmation, and distribution under the Plan and under sections 1122 and
1123(a)(1) of the Bankruptcy Code; provided, however, that a Claim or Interest is placed in a particular Class for the purpose of voting on the Plan and, to the extent
applicable, receiving distributions pursuant to the Plan only to the extent that such Claim or Interest is an Allowed Claim or Allowed Interest in that Class and such Allowed
Claim or Allowed Interest has not been satisfied, released, or otherwise settled prior to the Effective Date.
(b)
CLASS

Claims and Interests are divided into the numbered Classes set forth below:
CLAIM OR INTEREST

1
2
3
4
5
6
7
8

Other Priority Claims
Other Secured Claims
Term Loan Claims
General Unsecured Claims
Section 510(b) Claims
Intercompany Claims
Intercompany Interests
Interests

STATUS

Unimpaired
Unimpaired
Impaired
Impaired
Impaired
Impaired
Impaired
Impaired
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VOTING RIGHTS

Presumed to Accept
Presumed to Accept
Entitled to Vote
Entitled to Vote
Deemed to Reject
Deemed to Reject
Deemed to Reject
Deemed to Reject

Section 3.02
(a)

Treatment and Voting of Claims and Interests.

Class 1 — Other Priority Claims
(i)

Classification. Class 1 consists of all Other Priority Claims.

(ii)
Treatment. Except as otherwise provided in and subject to Section 8.05 of this Plan, and except to the extent that a Holder of an Allowed Other
Priority Claim agrees to a less favorable treatment, in full and final satisfaction, settlement, and release of and in exchange for each and every Allowed Other Priority Claim,
each such Holder of an Allowed Other Priority Claim shall be paid in full in Cash on the later of (A) the Initial Distribution Date or (B) the first Periodic Distribution Date
occurring after the later of (1) 30 days after the date when an Other Priority Claim becomes an Allowed Other Priority Claim or (2) 30 days after the date when an Other
Priority Claims becomes payable pursuant to any agreement between the Debtors (or the Plan Administrator) and the Holder of such Other Priority Claim; provided, however,
that Other Priority Claims that arise in the ordinary course of the Debtors’ business and which are not due and payable on or before the Effective Date shall be paid in the
ordinary course of business in accordance with the terms thereof.
(iii)
(b)

Voting. Class 1 is Unimpaired, and Holders of Allowed Other Priority Claims are conclusively presumed to have accepted the Plan.

Class 2 — Other Secured Claims
(i)

Classification. Class 2 consists of all Other Secured Claims.

(ii)
Treatment. Except as otherwise provided in and subject to Section 8.05 of this Plan, and except to the extent that a Holder of an Allowed Other
Secured Claim agrees to a less favorable treatment, in full and final satisfaction, settlement, and release of and in exchange for each and every Allowed Other Secured Claim,
each such Holder of an Allowed Other Secured Claim shall be paid in full in Cash in an amount equal to such Allowed Other Secured Claim, including postpetition interest, if
any, on such Allowed Other Secured Claim required to be paid pursuant to section 506 of the Bankruptcy Code, on the later of (A) the Initial Distribution Date or (B) the first
Periodic Distribution Date occurring after the later of (1) 30 days after the date such Other Secured Claim becomes an Allowed Other Secured Claim, or (2) 30 days after the
date when such Other Secured Claim becomes payable pursuant to any agreement between the Debtors (or the Plan Administrator) and the Holder of such Other Secured
Claim; provided, however, that nothing in this Section 3.02 or elsewhere in this Plan shall preclude the Debtors or the Litigation Trustee, as applicable, from challenging the
validity of any alleged Lien on any asset of the Debtors or the value of the property that secures any alleged Lien.
(iii)

Voting. Class 2 is Unimpaired, and Holders of Allowed Other Secured Claims are conclusively presumed to have accepted the Plan.
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(c)

Class 3 — Term Loan Claims
(i)

Classification. Class 3 consists of all Term Loan Claims.

(ii)
Allowance. The Term Loan Claims shall be Allowed in the aggregate amount of $37,105,161.21 plus (A) unpaid interest on the Allowed amount
of the Term Loan Claims accruing at 13.5% per month from the date of entry of the Final DIP Order until the earlier of the Effective Date and May 8, 2019 and (B) unpaid
fees and expenses incurred by the Term Loan Agent and Term Loan Lenders in connection with their participation in these Chapter 11 Cases.
(iii)

Treatment.

(A)
Except to the extent that a Holder of an Allowed Term Loan Claim agrees to a less favorable treatment, in full and final satisfaction,
settlement, and release of and in exchange for each and every Allowed Term Loan Claim, on the Initial Distribution Date and each applicable Periodic Distribution Date
thereafter, each Holder of an Allowed Term Loan Claim shall receive:
(1) first, from the Administrative and Priority Claims Reserve, unpaid expenses that become due and payable from time to time, which shall not
exceed the estimated amount of such expenses included in the Administrative and Priority Claims Reserve;
(2) second, its Pro Rata Share of the amount equal to 50% of Excess Sale Proceeds until the earlier of (x) payment in full of all Allowed General
Unsecured Claims (including allowed post-petition interest, if any) or (y) payment of $36 million of the Allowed Term Loan Claims (plus Term
Loan Interest, if any);
(3) third, if (x) occurs before (y) as set forth in Section 3.02(c)(iii)(A)(2) above, its Pro Rata Share of 100% of the Excess Sale Proceeds until
payment of $36 million of the Allowed Term Loan Claims (plus Term Loan Interest, if any); and
(4) fourth, after (x) payment in full of all Allowed General Unsecured Claims (including allowed post-petition interest, if any) and (y) payment of
$36 million of the Allowed Term Loan Claims (plus Term Loan Interest, if any), its Pro Rata Share of the amount equal to 50% of Excess Sale
Proceeds until all Allowed Term Loan Claims (plus Term Loan Interest, if any) are paid in full.
(B)
On the Effective Date, in return for the distributions set forth in Section 3.02(c)(iii)(A) hereof, the Term Lenders shall release any and all
security interests and Liens, including without limitation security interests and Liens on Sale proceeds, Avoidance Actions and/or the proceeds thereof, and other Causes of
Action of the Debtors, to the Debtors.
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(C)
On the Effective Date, in return for the distributions set forth in Section 3.02(c)(iii)(A) hereof, all Liens and security interests granted to
secure the Term Loan shall be deemed cancelled and released and shall be of no further force and effect. To the extent that the Prepetition Secured Parties have filed or
recorded publicly any Liens and/or security interests to secure the Debtors’ obligations under the Term Loan, the Prepetition Secured Parties shall take any commercially
reasonable steps requested by the Debtors or the Plan Administrator that are necessary to cancel and/or extinguish such publicly-filed Liens and/or security interests
(iv)
(d)

Voting. Class 3 is Impaired, and Holders of Allowed Term Loan Claims are entitled to vote to accept or reject the Plan.

Class 4 — General Unsecured Claims
(i)

Classification. Class 4 consists of all General Unsecured Claims.

(ii)
Treatment. Except as otherwise provided in and subject to Section 8.05 of this Plan, and except to the extent that a Holder of an Allowed General
Unsecured Claim agrees to a less favorable treatment, in full and final satisfaction, settlement, and release of and in exchange for each and every Allowed General Unsecured
Claim, each Holder of an Allowed General Unsecured Claim shall receive beneficial interests in the Litigation Trust entitling each Holder of an Allowed General Unsecured
Claim to receive its Pro Rata Share of any recovery from Causes of Action or Avoidance Actions that vest in the Litigation Trust on the Effective Date in accordance with
Section 5.03 and:
(A) first, its Pro Rata Share of the amount equal to 50% of Excess Sale Proceeds until the earlier of (1) payment in full of all Allowed General
Unsecured Claims (including allowed post-petition interest, if any) or (2) payment of $36 million of the Allowed Term Loan Claims (plus Term
Loan Interest, if any);
(B) second, if (2) occurs before (1) as set forth in Section 3.02(d)(ii)(A) above, its Pro Rata Share of 100% of the Excess Sale Proceeds until all
Allowed General Unsecured Claims (including allowed post-petition interest, if any) are paid in full; and
(C) third, its Pro Rata Share of the recoveries from the Litigation Trust, if any, until such Allowed General Unsecured Claim (including allowed
post-petition interest, if any) is paid in full.
(iii)
(e)

Voting. Class 4 is Impaired, and Holders of Allowed General Unsecured Claims are entitled to vote to accept or reject the Plan.

Class 5 — Section 510(b) Claims
(i)

Classification. Class 5 consists of all Section 510(b) Claims.

(ii)

Allowance. Notwithstanding anything to the contrary herein, a Section 510(b) Claim, if any such Claim exists, may only become Allowed by Final

Order.
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(iii)
Treatment. On the Effective Date, or as soon as reasonably practicable thereafter, each Holder of an Allowed Section 510(b) Claim, if any, shall
receive beneficial interests in the Litigation Trust entitling each Holder of Allowed Section 510(b) Claims to receive its Pro Rata Share of any recovery from Causes of
Action or Avoidance Actions that vest in the Litigation Trust on the Effective Date in accordance with Section 5.03 and:
(A) first, after (x) payment in full of all Allowed General Unsecured Claims (including allowed post-petition interest, if any) and (y) payment of $36
million of the Allowed Term Loan Claims (plus Term Loan Interest, if any), if such Allowed Section 510(b) Claim has not been paid in full on
account of any other distributions pursuant to this section or otherwise, its Pro Rata Share of the amount equal to 50% of Excess Sale Proceeds, if
any, shared ratably with Holders of Allowed Interests in Synergy Pharmaceuticals in the manner set forth below, until the earlier of payment in full
of (1) the Allowed Term Loan Claims (plus Term Loan Interest, if any) and (2) such Allowed Section 510(b) Claim;
(B) after (x) payment in full of all Allowed General Unsecured Claims (including allowed post-petition interest, if any) and (y) payment in full of all
Allowed Term Loan Claims (plus Term Loan Interest, if any), if such Allowed Section 510(b) Claim has not been paid in full on account of any
other distributions pursuant to this section or otherwise, its Pro Rata Share of the Excess Sale Proceeds, if any, shared ratably with Holders of
Allowed Interests in Synergy Pharmaceuticals in the manner set forth below, until such Allowed Section 510(b) Claim is paid in full; and
(C) after payment in full of all Allowed General Unsecured Claims (including allowed post-petition interest, if any), if such Allowed
Section 510(b) Claim has not been paid in full on account of any other distributions pursuant to this section or otherwise, its Pro Rata Share of the
recoveries from the Litigation Trust, if any, shared ratably with Holders of Allowed Interests in Synergy Pharmaceuticals in the manner set forth
below, until such Allowed Section 510(b) Claim is paid in full.
With respect to distributions, if any, of Excess Sale Proceeds or recoveries from the Litigation Trust, to be shared ratably between Holders of
Allowed Section 510(b) Claims and Allowed Interests in Synergy Pharmaceuticals, each holder of an Allowed Section 510(b) Claim shall be
entitled to its Pro Rata Share of the Excess Sale Proceeds or recoveries from the Litigation Trust to be distributed to Holders of Allowed
Section 510(b) Claims and Allowed Interests in Synergy Pharmaceuticals, multiplied by the quotient of the value of all Allowed
Section 510(b) Claims as determined by a Final Order divided by the sum of (x) the value of the Excess Sale Proceeds or recoveries from the
Litigation Trust to be distributed and (y) the value of all Allowed Section 510(b) Claims as determined by a Final Order.
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(iv)
(f)

Voting. Class 5 is Impaired, and Holders of Allowed Section 510(b) Claims are deemed to have rejected the Plan.

Class 6 — Intercompany Claims
(i)

Classification. Class 6 consists of all Intercompany Claims.

(ii)
Treatment. On the Effective Date, all Intercompany Claims shall be eliminated and the Holders of Intercompany Claims shall not receive or retain
any property under the Plan on account of such Claims.
(iii)
(g)

Voting. Class 6 is Impaired, and Holders of Allowed Intercompany Claims are deemed to have rejected the Plan.

Class 7 — Intercompany Interests
(i)

Classification. Class 7 consists of all Intercompany Interests.

(ii)
Treatment. On the Effective Date, all Intercompany Interests held by the Debtors shall be deemed automatically cancelled, released, and
extinguished without further action by the Debtors or the Plan Administrator, and the Holders of Allowed Intercompany Interests shall not receive or retain any property under
the Plan on account of such Interests.
(iii)
(h)

Voting. Class 7 is Impaired, and Holders of Allowed Intercompany Interests are deemed to have rejected the Plan.

Class 8 — Interests
(i)

Classification. Class 8 consists of all Interests in Synergy Pharmaceuticals.

(ii)
Treatment. On the Effective Date, Allowed Interests in Synergy Pharmaceuticals, including the Old SP Common Stock, shall be deemed
automatically cancelled, released, and extinguished without further action by the Debtors or the Plan Administrator, and each Holder of Allowed Interests in Synergy
Pharmaceuticals shall receive beneficial interests in the Litigation Trust entitling each Holder of Allowed Interests in Synergy Pharmaceuticals to receive its Pro Rata Share of
any recovery from Causes of Action or Avoidance Actions that vest in the Litigation Trust on the Effective Date in accordance with Section 5.03:
(A) after (x) payment in full of all Allowed General Unsecured Claims (including allowed post-petition interest, if any) and (y) payment of $36
million of the Allowed Term Loan Claims (plus Term Loan Interest, if any), its Pro Rata Share of the amount equal to 50% of Excess Sale Proceeds,
if any, shared ratably with Holders of Allowed Section 510(b) Claims in the manner set forth below, until payment in full of the Allowed Term Loan
Claims (plus Term Loan Interest, if any);
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(B) after (x) payment in full of all Allowed General Unsecured Claims (including allowed post-petition interest, if any) and (y) payment in full of all
Allowed Term Loan Claims (plus Term Loan Interest, if any), its Pro Rata Share of the Excess Sale Proceeds, if any, shared ratably with Holders of
Allowed Section 510(b) Claims in the manner set forth below, until all Allowed Section 510(b) Claims are paid in full; and
(C) after payment in full of all Allowed General Unsecured Claims (including allowed post-petition interest, if any), its Pro Rata Share of the
recoveries from the Litigation Trust, if any, shared ratably with Holders of Allowed Section 510(b) Claims in the manner set forth below, until all
Allowed Section 510(b) Claims are paid in full.
With respect to distributions, if any, of Excess Sale Proceeds or recoveries from the Litigation Trust, to be shared ratably between Holders of
Allowed Section 510(b) Claims and Allowed Interests in Synergy Pharmaceuticals, each holder of an Allowed Interest in Synergy Pharmaceuticals
shall be entitled to its Pro Rata Share of the Excess Sale Proceeds or recoveries from the Litigation Trust to be distributed to Holders of Allowed
Section 510(b) Claims and Allowed Interests in Synergy Pharmaceuticals, multiplied by the quotient of the value of the Excess Sale Proceeds or
recoveries from the Litigation Trust to be distributed divided by the sum of (x) the value of the Excess Sale Proceeds or recoveries from the
Litigation Trust to be distributed and (y) the value of all Allowed Section 510(b) Claims as determined by a Final Order.
(iii)

Voting. Class 8 is Impaired, and Holders of Allowed Interests in Synergy Pharmaceuticals are deemed to have rejected the Plan.
ARTICLE IV
ACCEPTANCE

Section 4.01
Classes Entitled to Vote. Classes 3 and 4 are Impaired and are entitled to vote to accept or reject this Plan. By operation of law,
Classes 1 and 2 are Unimpaired and are conclusively presumed to have accepted this Plan and, therefore, are not entitled to vote. By operation of law, Classes 5, 6, 7 and 8 are
deemed to have rejected this Plan and are not entitled to vote.
Section 4.02
Acceptance by Impaired Classes. An Impaired Class of Claims shall have accepted this Plan if (a) the Holders of at least twothirds (2/3) in amount of the Allowed Claims actually voting in such Class have voted to accept this Plan and (b) the Holders of more than one-half (1/2) in number of the
Allowed Claims actually voting in such Class have voted to accept the Plan.
Section 4.03
temporarily allowed for voting purposes

Elimination of Classes. To the extent applicable, any Class that does not contain any Allowed Claims or any Claims
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under Bankruptcy Rule 3018 as of the date of commencement of the Confirmation Hearing for all Debtors or with respect to any particular Debtor shall be deemed to have
been deleted from this Plan for all Debtors or for such particular Debtor, as applicable, for purposes of (a) voting to accept or reject this Plan and (b) determining whether it
has accepted or rejected this Plan under section 1129(a)(8) of the Bankruptcy Code.
Section 4.04
Deemed Acceptance if No Votes Cast. If no Holders of Claims eligible to vote in a particular Class vote to accept or reject the
Plan, this Plan shall be deemed accepted by the Holders of such Claims in such Class.
Section 4.05
Cramdown. To the extent necessary, the Debtors shall request Confirmation of this Plan under section 1129(b) of the
Bankruptcy Code. The Debtors reserve the right to modify, amend, or withdraw this Plan, with respect to all Debtors or any individual Debtor, to the extent, if any, that
Confirmation pursuant to section 1129(b) of the Bankruptcy Code requires modification.
ARTICLE V
MEANS OF IMPLEMENTATION OF THE PLAN
Section 5.01
Substantive Consolidation. This Plan contemplates and is predicated upon the deemed substantive consolidation of the Estate
and Chapter 11 Case of each Debtor with the Estate and Chapter 11 Case of each other Debtor for distribution purposes only. On the Effective Date, each Claim filed or to be
filed against any Debtor shall be deemed filed only against Synergy Pharmaceuticals and shall be deemed a single Claim against and a single obligation of Synergy
Pharmaceuticals for distribution purposes only and the claims register shall be updated accordingly. This limited substantive consolidation effected pursuant to this
Section 5.01 of the Plan shall not otherwise affect the rights of any Holder of any Claim, or affect the obligations of any Debtor with respect to such Claim.
Section 5.02

Merger and Dissolution of Debtors.

Immediately following the occurrence of the Effective Date, (a) the respective boards of directors of the Debtors shall be terminated and the members of the boards
of directors of the Debtors shall be deemed to have resigned and (b) the Debtors shall continue to exist as the Liquidating Debtors after the Effective Date in accordance with
the laws of the State of Delaware and pursuant to their respective certificates of incorporation, by-laws, articles of formation, operating agreements, and other organizational
documents in effect prior to the Effective Date, except to the extent such organizational documents are amended under the Plan, for the limited purposes of liquidating all of
the assets of the Estates and making distributions in accordance with the Plan.
On the Effective Date, and without further order of the Bankruptcy Court, Synergy Advanced shall be deemed merged with and into Synergy Pharmaceuticals,
without the necessity of any other or further actions to be taken by or on behalf of the Debtors or payments to be made in connection therewith; provided, however, that the
Debtors or the Plan Administrator, on behalf of the Liquidating Debtors, may execute and file documents and take all other actions as they
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deem appropriate relating to the foregoing corporate actions under the laws of the State of Delaware and, in such event, all applicable regulatory or governmental agencies
shall take all steps necessary to allow and effect the prompt merger of the Debtors as provided herein, without the payment of any fee, tax or charge and without the need for
the filing of reports or certificates.
Moreover, on and after the first day following the Effective Date, Synergy Pharmaceuticals and Synergy Advanced (i) shall be deemed to have withdrawn their
business operations from any state in which they were previously conducting, or are registered or licensed to conduct, their business operations, and shall not be required to
file any document, pay any sum or take any other action in order to effectuate such withdrawal, and (ii) shall not be liable in any manner to any taxing or other authority for
franchise, business, license or similar taxes accruing on or after the Effective Date.
As soon as practicable after the conclusion of all litigation relating to the Debtors and/or the Debtors’ directors and officers, the Plan Administrator shall at the
expense of the Debtors’ Estates (i) provide for the retention and storage of the books, records and files that shall have been delivered to or created by the Plan Administrator
until such time as all such books, records and files are no longer required to be retained under applicable law, and file a certificate informing the Bankruptcy Court of the
location at which such books, records and files are being stored; provided that any tax records shall be turned over to the Purchaser in accordance with the Asset Purchase
Agreement no later than the issuance of the Final Decree in the Chapter 11 Cases; (ii) file a certificate stating that the assets of the Debtors’ Estates have been exhausted and
final distributions of Cash have been made under the Plan; (iii) file the necessary paperwork in the state of Delaware to effectuate the dissolution of the Liquidating Debtors in
accordance with the laws of such jurisdiction; and (iv) resign as the sole officer and manager, as applicable, of the Liquidating Debtors. Upon the filing of the certificate
described in clause (ii) of the preceding sentence, Synergy Pharmaceuticals and Synergy Advanced shall be deemed dissolved for all purposes without the necessity for any
other or further actions to be taken by or on behalf of the Liquidating Debtors or payments to be made in connection therewith other than the filing of a motion for final decree.
Section 5.03

Litigation Trust

On the Effective Date, a litigation trust will be established for the benefit of Holders of Allowed General Unsecured Claims, Allowed Section 510(b) Claims and
Allowed Interests in Synergy Pharmaceuticals, as applicable, pursuant to documentation, including the Litigation Trust Agreement, approved by the Liquidating Debtors, the
Litigation Trustee, and the Oversight Committee, for the primary purpose of (1) receiving Causes of Action and Avoidance Actions vested in the Litigation Trust, and
distributing the proceeds of such Causes of Action and Avoidance Actions pursuant to the Plan and (2) administering, reconciling and resolving Claims ((A) other than
(i) Professional Claims and (ii) Administrative Claims, Priority Tax Claims and Other Priority Claims that are not subject to the Administrative Claims Protocol set forth in
Section 5.11(b) of the Plan and (B) with respect to Administrative Claims, Priority Tax Claims and Other Priority Claims that are subject to the Administrative Claims
Protocol set forth in Section 5.11(b) of the Plan, subject to such protocol), with no objective to continue or engage in the conduct of a trade or business except to the extent
reasonably necessary to and consistent with, the liquidating purpose of the trust (any such trust, the “Litigation Trust”). On the
31

Effective Date, the Litigation Trust Cash Contribution will be transferred by the Debtors or the Plan Administrator on behalf of the Liquidating Debtors to the Litigation
Trust; provided that $50,000 of the Litigation Trust Cash Contribution shall be escrowed with the Litigation Trustee to be used solely for the benefit of the Equity Committee
designees on the Oversight Committee to investigate and object to any settlement of Claims proposed by the Litigation Trustee. Holders of Allowed Class 3 Term Loan
Claims shall not receive any interest in, and shall not be entitled to any distributions from Causes of Action or Avoidance Actions transferred to the Litigation Trust. The
Litigation Trust will be controlled by the Oversight Committee and administered by the Litigation Trustee. The Debtors, the Liquidating Debtors and the Plan Administrator
shall have no direct or indirect control, influence or authority over the Litigation Trust, the Litigation Trustee or the Oversight Committee or any of their respective
decisions. The Litigation Trust shall be a legally separate and distinct Entity from the Debtors and/or the Liquidating Debtors, and the Litigation Trustee shall be a separate
and distinct Entity from the Plan Administrator. In no event shall the Litigation Trust be deemed a successor of either the Debtors or the Liquidating Debtors. The postEffective Date structure and governance of the Liquidating Debtors and the Litigation Trust is set forth on Exhibit B to the Plan.
On the Effective Date, all Avoidance Actions and Causes of Action belonging to the Debtors that are neither (x) acquired by the Purchaser or otherwise released
pursuant to the Asset Purchase Agreement nor (y) released pursuant to this Plan or the Final DIP Order, shall be vested in the Litigation Trust. For the avoidance of doubt, all
derivative Causes of Action that have been, or may be, brought on behalf of the Debtors, including any pending or future derivative Causes of Action against the Specified
Individuals, will be vested in the Litigation Trust on the Effective Date. The Confirmation Order will provide with respect to each pending derivative action on behalf of the
Debtors that either (a) such action shall be deemed to be dismissed on and as of the Effective Date or (b) the Litigation Trustee shall be deemed to be the plaintiff in such
matter solely with respect to the pending derivative action on behalf of the Debtors. Any recovery from Causes of Action or Avoidance Actions that vest in the Litigation
Trust on the Effective Date (1) shall become available for Pro Rata distribution (x) first, to Holders of Allowed Class 4 General Unsecured Claims until such Claims are paid
in full in cash and (y) second, ratably to Holders of Allowed Class 5 Section 510(b) Claims until such Claims are paid in full and Holders of Allowed Class 8 Interests in
Synergy Pharmaceuticals. Notwithstanding anything to the contrary herein, the Oversight Committee and the Litigation Trustee shall collectively have the exclusive control
over all aspects of the Causes of Action that vest in the Litigation Trust, including the investigation, prosecution and disposition of same, in accordance with the terms of the
Litigation Trust Agreement, and the Liquidating Debtors and the Plan Administrator shall have no rights, powers or duties with respect to any aspect of any of the Causes of
Action that vest in the Litigation Trust.
It is intended that the Litigation Trust qualify as a “liquidating trust” within the meaning of Treasury Regulations Section 301.7701-4(d). In general, a liquidating
trust is not a separate taxable entity but rather is treated for U.S. federal income tax purposes as a “grantor” trust (i.e., a pass-through entity). The IRS, in Revenue Procedure
94-45, 1994-2 C.B. 684, set forth the general criteria for obtaining an IRS ruling as to the grantor trust status of a liquidating trust under a chapter 11 plan. The Litigation Trust
will be structured with the intention of complying with such general criteria. Pursuant to the Plan, and in conformity with Revenue Procedure 94-45, all parties (including the
Litigation Trustee and the holders of beneficial interests in the
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Litigation Trust) would be required to treat for U.S. federal income tax purposes the Litigation Trust as a grantor trust of which the Holders of Allowed General Unsecured
Claims, Allowed Section 510(b) Claims and Allowed Interests in Synergy Pharmaceuticals are the owners and grantors. The Litigation Trustee is hereby appointed in such
instance pursuant to section 1123(b)(3)(B) of the Bankruptcy Code to handle all of the Litigation Trust’s tax matters, including without limitation, the filing of all tax returns,
and the handling of tax audits and proceedings, of the Litigation Trust. Notwithstanding the forgoing, the Litigation Trustee, after consultation with the Oversight Committee,
may make an election under Treasury Regulations Section 1.468B-9(c)(2)(ii) to treat the Litigation Trust (or any portion thereof) as a disputed ownership fund. The Litigation
Trustee shall be responsible for filing information on behalf of the Litigation Trust as grantor trust pursuant to Treasury Regulation Section 1.671-4(a) or as a disputed
ownership fund.
Section 5.04
General Settlement of Claims and Interests. Pursuant to section 1123 of the Bankruptcy Code and Bankruptcy Rule 9019, and
in consideration for the classification, distributions, releases, and other benefits provided under the Plan, on the Effective Date, the provisions of the Plan shall constitute a
good-faith compromise and settlement of all Claims, Interests or Causes of Action that (a) are subject to compromise and settlement pursuant to the terms of the Plan; (b) have
been released pursuant to Section 9.04 of the Plan; (c) have been released pursuant to Section 9.05 of the Plan; (d) are subject to the exculpation pursuant to Section 9.06 of
the Plan; or (e) are otherwise stayed or terminated pursuant to the terms of the Plan.
Section 5.05
Plan Funding. Distributions under this Plan and the Plan Administrator’s and the Litigation Trustee’s post-Effective Date
operations will be funded from the proceeds of the sale of substantially all of the Debtors’ assets to Purchaser, as contemplated by the Asset Purchase Agreement and
approved by the Sale Order and Cash existing in the Estates as of the Effective Date, and as otherwise set forth in the Litigation Trust Agreement and the Plan Administrator
Agreement.
Section 5.06
Certificate of Incorporation and By-laws. The certificate and articles of incorporation and by-laws of each Debtor shall be
amended as necessary to satisfy the provisions of the Plan and the Bankruptcy Code and shall include, among other things, a provision (a) prohibiting the issuance of nonvoting equity securities under section 1123(a)(6) of the Bankruptcy Code and (b) limiting the activities of the Liquidating Debtors to matters authorized under the Plan.
Section 5.07
Cancellation of Old SP Securities and Agreements. Except as otherwise provided in the Plan, on and after the Effective Date,
all notes, instruments, certificates, agreements, indentures, mortgages, security documents, and other documents evidencing Claims or Interests, including Term Loan Claims,
Senior Notes Claims, and Interests in Synergy Pharmaceuticals, shall be deemed canceled and surrendered without any need for further action or approval of the Bankruptcy
Court or any Holder or other person and the obligations of the Debtors or the Liquidating Debtors, as applicable, thereunder or in any way related thereto shall be deemed
satisfied in full, and the Senior Notes Indenture Trustee and the Term Loan Agent shall be released from all duties thereunder; provided that notwithstanding Confirmation or
consummation of the Plan, any such indenture or agreement that governs the
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rights of the Holder of a Claim shall continue in effect solely for purposes of: (1) allowing Holders to receive distributions under the Plan; (2) allowing the Senior Notes
Indenture Trustee and the Term Loan Agent to enforce their rights, claims, and interests vis-à-vis any parties other than the Debtors or the Liquidating Debtors; (3) allowing
the Senior Notes Indenture Trustee and the Term Loan Agent to make the distributions in accordance with the Plan (if any), as applicable; (4) preserving any rights of the
Senior Notes Indenture Trustee and the Term Loan Agent to payment of fees, expenses, and indemnification obligations as against any money or property distributable to the
Holders under the relevant indenture or the relevant credit agreement, including any rights to priority of payment and/or to exercise charging liens; (5) allowing the Senior
Notes Indenture Trustee and the Term Loan Agent to enforce any obligations owed to each of them under the Plan; (6) allowing the Senior Notes Indenture Trustee and the
Term Loan Agent to exercise rights and obligations relating to the interests of the Holders under the relevant indentures and credit agreements; (7) allowing the Senior Notes
Indenture Trustee and the Term Loan Agent to appear in the Chapter 11 Cases or in any proceeding in the Bankruptcy Court, including, but not limited, to enforce the
respective obligations owed to such parties under the Plan; and (8) permitting the Senior Notes Indenture Trustee and the Term Loan Agent to perform any functions that are
necessary to effectuate the foregoing; provided, further, that except as provided herein, the preceding proviso shall not affect the settlement and release of Claims or Interests
pursuant to the Bankruptcy Code, the Confirmation Order, or the Plan, as applicable, or result in any expense or liability to the Debtors or the Liquidating Debtors, as
applicable.
Section 5.08
Compliance with the Asset Purchase Agreement. Notwithstanding anything in the Plan to the contrary, nothing herein shall
eliminate any post-closing obligations of the Debtors or the Purchaser under the Asset Purchase Agreement.
Section 5.09
(a)

The Plan Administrator.

Appointment of the Plan Administrator

From and after the Effective Date, an Entity to be designated by the Debtors, and acceptable to the Creditors’ Committee and the Equity Committee, shall serve as
the Plan Administrator pursuant to the Plan Administrator Agreement and the Plan, until the resignation or discharge and the appointment of a successor Plan Administrator in
accordance with the Plan Administrator Agreement and the Plan. The Debtors shall file a notice providing the information set forth in sections 1129(a)(4) and (5) of the
Bankruptcy Code on a date that is not less than ten days prior to the hearing to consider confirmation of the Plan designating the Entity who the Debtors have selected as Plan
Administrator. The appointment of the Plan Administrator shall be approved in the Confirmation Order, and such appointment shall be effective as of the Effective Date. The
Plan Administrator shall have and perform all of the duties, responsibilities, rights and obligations set forth in the Plan and the Plan Administrator Agreement. The Oversight
Committee shall oversee, and have the right to replace for good cause or resignation, the Plan Administrator.
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(b)

The Plan Administrator Agreement

Prior to or on the Effective Date, the Debtors shall execute a Plan Administrator Agreement in substantially the same form as set forth in the Plan Supplement. Any
nonmaterial modifications to the Plan Administrator Agreement made by the Debtors prior to the Effective Date are hereby ratified. The Plan Administrator Agreement will
contain provisions permitting the amendment or modification of the Plan Administrator Agreement as necessary to implement the provisions of the Plan.
(c)

Rights, Powers, and Duties of the Liquidating Debtors and the Plan Administrator

The Liquidating Debtors shall retain and have all the rights, powers and duties necessary to carry out their responsibilities under the Plan, which for the avoidance of
doubt, shall exclude any aspect of the Causes of Action or their investigation, prosecution or disposition that vest in the Litigation Trust. The Plan Administrator shall seek to
preserve and protect all applicable privileges of the Liquidating Debtors, as applicable, including any attorney-client privilege or work-product privilege attaching to any
documents or communications (whether written or oral) as set forth in more detail in Section 5.16 of the Plan. Such rights, powers and duties, which shall be exercisable by
the Plan Administrator on behalf of the Liquidating Debtors and the Estates pursuant to the Plan and the Plan Administrator Agreement, shall include, among others,
(1) making distributions to Holders of Allowed Claims and Interests as provided for in the Plan, (2) administering, reconciling and resolving Administrative Claims,
Professional Claims, Priority Tax Claims and Other Priority Claims, subject to the Administrative Claims Protocol set forth in Section 5.11(b) of the Plan, (3) filing tax returns
and paying taxes, (4) administering the Debtors’ 401(k) benefit plans, (5) defending the Debtors in the Securities Litigation and any other pending or future securities
litigation against the Debtors and (6) dissolving the Liquidating Debtors. All material decisions of the Plan Administrator, including the settlement of the Securities Litigation,
shall be subject to the approval of the Oversight Committee.
(d)

Compensation of the Plan Administrator

The Plan Administrator shall be compensated from the Wind-Down Reserve pursuant to the terms of the Plan Administrator Agreement. Any professionals retained
by the Plan Administrator shall be entitled to reasonable compensation for services rendered and reimbursement of expenses incurred from the Wind-Down Reserve. The
payment of the fees and expenses of the Plan Administrator and its retained professionals shall be made in the ordinary course of business and shall not be subject to the
approval of the Bankruptcy Court; provided, however, that any disputes related to such fees and expenses shall be brought before the Bankruptcy Court.
(e)

Indemnification

The Liquidating Debtors shall indemnify and hold harmless (i) the Plan Administrator (in its capacity as such and as officer and director of the Liquidating Debtors),
(ii) such individuals that may serve as officers and directors of the Liquidating Debtors, if any, and (iii) the Plan Administrator Professionals (collectively, the “Indemnified
Parties”), from and against and with respect to any and all liabilities, losses, damages, claims, costs and expenses, including but
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not limited to attorneys’ fees arising out of or due to their actions or omissions, or consequences of such actions or omissions, other than acts or omissions resulting from such
Indemnified Party’s willful misconduct or gross negligence, with respect to the Liquidating Debtors or the implementation or administration of the Plan or the Plan
Administrator Agreement. To the extent an Indemnified Party asserts a claim for indemnification as provided above, the legal fees and related costs incurred by counsel to the
Plan Administrator in monitoring and participating in the defense of such claims giving rise to the asserted right of indemnification shall be advanced to such Indemnified
Party (and such Indemnified Party undertakes to repay such amounts if it ultimately shall be determined that such Indemnified Party is not entitled to be indemnified
therefore) out of the Wind-Down Reserve or any insurance purchased using the Wind-Down Reserve. The indemnification provisions of the Plan Administrator Agreement
shall remain available to and be binding upon any former Plan Administrator or the estate of any decedent of the Plan Administrator and shall survive the termination of the
Plan Administrator Agreement.
(f)

Exculpation

The organizational documents of the Liquidating Debtors shall provide for the exculpation of the Plan Administrator to the fullest extent permitted by applicable law.
(g)

Insurance

The Plan Administrator shall be authorized to obtain and pay for out of the Wind-Down Reserve all reasonably necessary insurance coverage for itself, its agents,
representatives, employees or independent contractors, and the Liquidating Debtors, including, but not limited to, coverage with respect to (i) any property that is or may in
the future become the property of the Liquidating Debtors or their Estates and (ii) the liabilities, duties and obligations of the Plan Administrator and its agents,
representatives, employees or independent contractors under the Plan Administrator Agreement (in the form of an errors and omissions policy or otherwise), the latter of
which insurance coverage may remain in effect for a reasonable period of time as determined by the Plan Administrator after the termination of the Plan Administrator
Agreement.
(h)

Revesting of Assets

Except as expressly provided elsewhere in this Plan, on the Effective Date, the property of each Debtor’s Estate, if any, shall revest in the applicable Liquidating
Debtor and be distributed according to this Plan.
Section 5.10
(a)

Distributions to Holders of General Unsecured Claims.

Initial Distributions

On the Initial Distribution Date, the Plan Administrator shall make, or shall make adequate reserves in the Disputed Claims Reserve for, the distributions required to
be made under the Plan to Holders of Allowed General Unsecured Claims, if any. The Distribution Agent shall not make any distributions to the Holders of Allowed General
Unsecured Claims unless the Distribution Agent retains and reserves in the Disputed Claims Reserve such amounts as are required under Section 8.05(c) of the Plan.
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(b)

Interim Distributions

The Distribution Agent shall make interim distributions of Cash in accordance with this Plan (i) to Holders of Allowed General Unsecured Claims at least once each
three-month period, unless the aggregate amount of such distributions, except for the last anticipated distributions, is $50.00 or less, and (ii) from the Disputed Claims Reserve
as Disputed General Unsecured Claims become Allowed General Unsecured Claims.
(c)

Final Distributions

The Liquidating Debtors shall be dissolved and their affairs wound up and the Plan Administrator shall make the final distributions on the date when, in the
reasonable judgment of the Plan Administrator, substantially all of the assets of the Liquidating Debtors have been liquidated and there are no substantial potential sources of
additional Cash for distribution. The date on which the Plan Administrator determines that all obligations under the Plan and the Plan Administrator Agreement have been
satisfied is referred to as the “Plan Termination Date.” On the Plan Termination Date, the Plan Administrator shall, to the extent not already done, request that the
Bankruptcy Court enter an order closing the Chapter 11 Cases.
Upon dissolution of the Liquidating Debtors in accordance with Section 5.02 of the Plan, the Plan Administrator shall transfer any remaining Cash in the Wind-Down
Reserve to the Litigation Trust.
Section 5.11
(a)

Accounts and Reserves.

Professional Claims Reserve

On or before the Effective Date, the Debtors shall create and fund the Professional Claims Reserve in Cash in the amount of the Professional Claim Estimate. Subject
to entry of the CRG-ESH Settlement Order by April 10, 2019, the Professional Claims Estimate of Gibson Dunn and Houlihan Lokey shall not exceed $2.5 million in the
aggregate, less any fees and expenses previously paid to such Professionals. For the avoidance of doubt, the Professional Claims Estimate shall not include any Professional
Claims of Stevens & Lee, which shall be paid solely from the CRG-ESH Settlement Fund. Subject to Section 5.11(e), the Cash so transferred shall not be used for any
purpose other than to pay Allowed Professional Claims, and no payments on account of such Claims shall be made from any source other than the Professional Claims
Reserve. Notwithstanding anything to the contrary, the Plan Administrator (i) shall segregate and shall not commingle the Cash held in the Professional Claims Reserve and
(ii) shall pay each Professional Claim of a Professional employed by the Debtors (subject to the $2.5 million cap for Gibson Dunn and Houlihan Lokey effective upon entry of
the CRG-ESH Settlement Order), on or as soon as reasonably practicable after the date such Claim becomes an Allowed Claim, upon entry of a Final Order allowing such
Claim. After all Professional Claims are Allowed or Disallowed and the Allowed amounts of such Claims are paid by the Plan Administrator, any remaining Cash in the
Professional Claims Reserve shall (1) first, be transferred to the Administrative and Priority Claims Reserve until such time as all Administrative Claims, Priority Tax Claims
and Other Priority Claims are Allowed or Disallowed and the Allowed amounts of such Claims are paid in full by the Plan Administrator
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and (2) second, become Excess Sale Proceeds available for Pro Rata distribution in accordance with Section 3.02 of the Plan. Only Professionals employed in the Chapter 11
Cases by the Debtors, the Creditors’ Committee and the Equity Committee, and whose retention and compensation has been approved by the Bankruptcy Court, shall be
entitled to payment from the Professional Claims Reserve.
The Professionals employed by the Debtors shall be entitled to reasonable compensation and reimbursement of actual, necessary expenses for post-Effective Date
activities authorized by an order of the Bankruptcy Court, this Plan, the Oversight Committee, the Plan Administrator or the Litigation Trustee, including the preparation,
filing and prosecution (subject to applicable law) of such Professional’s final fee applications (if applicable), upon the submission of redacted invoices to the Plan
Administrator for payment from the Professional Claims Reserve. Any time or expenses incurred in the preparation, filing and prosecution of final fee applications shall be
disclosed by each Professional in its final fee application and shall be subject to approval of the Bankruptcy Court.
(b)

Administrative and Priority Claims Reserve

On or before the Effective Date, the Debtors shall create and fund the Administrative and Priority Claims Reserve in Cash in the amount of the Administrative and
Priority Claims Estimate. The Creditors’ Committee will have consent rights over the aggregate amount of the Administrative and Priority Claims Reserve. Subject to entry of
the CRG-ESH Settlement Order by April 10, 2019, the Administrative and Priority Claims Reserve shall include the CRG Discovery Expense Reserve, subject to the rights of
the Litigation Trustee to challenge such expenses and to seek for cause shown Bankruptcy Court approval of a reduction of the CRG Discovery Expense Reserve. On or before
ten Business Days prior to the Effective Date, the Debtors will provide the Creditors’ Committee with a schedule of estimated Administrative Claims, Priority Tax Claims and
Other Priority Claims to be funded from the Administrative and Priority Claims Reserve (the “Administrative and Priority Claims Schedule”). On or before five Business
Days prior to the Effective Date, the Creditors’ Committee will provide the Debtors with a schedule which lists the individual Administrative Claims, Priority Tax Claims and
Other Priority Claims set forth in the Administrative and Priority Claims Schedule over which the Litigation Trustee shall reserve consent rights (collectively, the “Reserved
Claims”). With respect to any Reserved Claim and any other Administrative Claim, Priority Tax Claim and Other Priority Claim that was not included in the Administrative
and Priority Claims Schedule, such claim shall only be Allowed (i) upon agreement of the Plan Administrator and the Litigation Trust or (ii) as determined by Final Order of
the Bankruptcy Court (the “Administrative Claims Protocol”). The Cash in the Administrative and Priority Claims Reserve shall not be used for any purpose other than to
pay Allowed Administrative Claims (except Professional Claims, which shall be paid from the Professional Claims Reserve), Priority Tax Claims and Other Priority Claims,
and, subject to Section 5.11(e), no payments on account of the foregoing Claims shall be made from any source other than the Administrative and Priority Claims Reserve.
The Plan Administrator (i) shall segregate and shall not commingle the Cash held in the Administrative and Priority Claims Reserve and (ii) shall pay each Administrative
Claim (except Professional Claims, which shall be paid from the Professional Claims Reserve), Priority Tax Claim and Other Priority Claim, on or as soon as reasonably
practicable after the date such Claim becomes an Allowed Claim. After all Administrative
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Claims (including Professional Claims), Priority Tax Claims and Other Priority Claims are Allowed or Disallowed and the Allowed amounts of such Claims are paid by the
Plan Administrator, any remaining Cash in the Administrative and Priority Claims Reserve shall become Excess Sale Proceeds available for Pro Rata distribution in
accordance with Section 3.02 of the Plan; provided that unless CRG, in its sole discretion, consents to the earlier release of any unused portion of the CRG Discovery Expense
Reserve, the unused portion of the CRG Discovery Expense Reserve remaining as of the later of (i) the second year anniversary of the Effective Date and (ii) if any discovery
requests remain outstanding to CRG from the Litigation Trust, the parties in the Securities Litigation and/or parties in any other litigation asserting claims under applicable
securities laws against current or former directors or officers of the Debtors, the first business day on which CRG has completed its response to all such discovery requests
(including any depositions) and has been paid for all expenses reimbursable from the Administrative and Priority Claims Reserve, shall be released from the Administrative
and Priority Claims Reserve and distributed in accordance with Section 3.02 of the Plan.
(c)

Disputed Claims Reserve

On or before the Initial Distribution Date, the Plan Administrator shall create the Disputed Claims Reserve. On each Distribution Date, the Distribution Agent, as
applicable, shall fund the Disputed Claims Reserve in Cash in the amount of the Disputed Claims Estimate. Subject to Section 5.11(e), no payments made on account of
Disputed General Unsecured Claims that become Allowed General Unsecured Claims after the Effective Date shall be made from any source other than the Disputed Claims
Reserve. After all Disputed Claims are Allowed or Disallowed and the Allowed amounts of such Claims are paid their respective Pro Rata distribution by the Distribution
Agent, any remaining Cash in the Disputed Claims Reserve shall be available for Pro Rata distribution to Holders of Allowed Claims in Class 4.
(d)

Wind-Down Reserve

On or before the Effective Date, the Debtors shall create and fund the Wind-Down Reserve in Cash in the amount of the Wind-Down Budget. Subject to
Section 5.11(e), no payments to the Plan Administrator and Plan Administrator Professionals shall be made from any source other than the Wind-Down Reserve. The Plan
Administrator shall segregate and shall not commingle the Cash held in the Wind-Down Reserve. Upon the dissolution of the Liquidating Debtors, any remaining Cash in the
Wind-Down Reserve shall be transferred to the Litigation Trust.
(e)

Other Reserves and Modification to Reserves

Subject to and in accordance with the provisions of the Plan Administrator Agreement and the Wind-Down Budget, the Plan Administrator may establish and
administer any other necessary reserves that may be required under the Plan or the Plan Administrator Agreement. Notwithstanding anything to the contrary contained in the
Plan, the Plan Administrator may, in consultation with the Oversight Committee, make transfers of money between the reserves established hereunder to satisfy Claims and
other obligations in accordance with the Plan and the Wind-Down Budget.
39

Section 5.12
Exemption from Certain Transfer Taxes. Pursuant to section 1146(a) of the Bankruptcy Code, any transfers of property
pursuant to the Plan shall not be subject to any document recording tax, stamp tax, conveyance fee, intangibles or similar tax, mortgage tax, stamp act, real estate transfer tax,
mortgage recording tax, or other similar tax or governmental assessment to the fullest extent contemplated by section 1146(a) of the Bankruptcy Code, and upon entry of the
Confirmation Order, the appropriate state or local governmental officials or agents shall be directed to forgo the collection of any such tax or governmental assessment and to
accept for filing and recordation any of the foregoing instruments or other documents without the payment of any such tax or governmental assessment.
Section 5.13
Preservation of Causes of Action. In accordance with section 1123(b)(3) of the Bankruptcy Code, the Debtors and their Estates
shall retain all of the Debtors’ Causes of Action other than any Causes of Action that are Acquired Assets under the Asset Purchase Agreement or released pursuant to the
terms of this Plan or an order of the Bankruptcy Court, including the Final DIP Order, and such retained Causes of Action of the Debtors shall be vested in the Litigation Trust
on the Effective Date. The Litigation Trustee, on behalf of the Litigation Trust, may enforce all rights to commence and pursue any and all Causes of Action that are vested in
the Litigation Trust, whether arising before or after the Petition Date, including, without limitation, any actions or categories of actions specifically enumerated in a list of
retained Causes of Action contained in the Plan Supplement, and such Causes of Action shall be preserved notwithstanding the occurrence of the Effective Date or the
dissolution of the Debtors. The Litigation Trustee, in its sole and absolute discretion, shall determine whether to bring, settle, release, compromise, or enforce such Causes of
Action vested in the Litigation Trust (or decline to do any of the foregoing), and shall not be required to seek further approval of the Bankruptcy Court for such action. The
Litigation Trustee may pursue Causes of Action vested in the Litigation Trust in accordance with the best interests of the beneficiaries of the Litigation Trust. No Entity may
rely on the absence of a specific reference in this Plan, the Plan Supplement, or the Disclosure Statement to any Cause of Action against it as any indication that the
Litigation Trustee will not pursue any and all available Causes of Action against it. The Litigation Trustee expressly reserves all rights to prosecute any and all
Causes of Action of the Debtors against any Entity, except as otherwise expressly provided in the Plan. Unless any Causes of Action of the Debtors against an Entity are
expressly waived, relinquished, exculpated, released, compromised, or settled in this Plan or an order of the Bankruptcy Court, or acquired by the Purchaser or otherwise
released pursuant to the Asset Purchase Agreement, the Litigation Trustee expressly reserves all of the Debtors’ Causes of Action for later adjudication, and, therefore, no
preclusion doctrine, including the doctrines of res judicata, collateral estoppel, issue preclusion, claim preclusion, estoppel (judicial, equitable, or otherwise), or laches, shall
apply to such Causes of Action upon, after, or as a consequence of Confirmation or consummation of the Plan.
Section 5.14

Oversight Committee

As of the Effective Date, a post-confirmation committee to oversee the administration of the Litigation Trust and the Plan Administrator (the“Oversight
Committee”) shall be formed. The Oversight Committee shall be comprised of five (5) members, three (3) of which shall be designated by the Creditors’ Committee and two
(2) of which shall be designated by the Equity Committee, subject in each case, to consultation with the Debtors. The members of the Oversight
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Committee shall be identified in the Plan Supplement. Upon the death or resignation of a member of the Oversight Committee, the remaining designee(s) of the Creditors’
Committee or Equity Committee, as applicable, shall fill the applicable vacancy on the Oversight Committee. After the Effective Date, the Litigation Trustee shall consult
with the Oversight Committee regarding Causes of Action and Avoidance Actions vested in the Litigation Trust for which the Litigation Trustee proposes a settlement in the
amount of $25,000 and above in accordance with the terms of the Litigation Trust Agreement. The Oversight Committee shall have all of the rights and benefits accorded to it
in the Litigation Trust Agreement, including, but not limited to, the rights to: employ and compensate professionals on behalf of the Oversight Committee, receive
compensation, indemnification, and replace the Litigation Trustee, all as further set forth in the Litigation Trust Agreement.
The compensation of the members of the Oversight Committee shall be determined by the Debtors, the Creditors’ Committee and the Equity Committee and
provided in the Plan Supplement. Upon the closing of the Chapter 11 Cases, the Oversight Committee shall be dissolved and its members shall have no further duties,
responsibilities and obligations in connection with the Chapter 11 Cases or the Plan and its implementation.
Section 5.15
Insured Claims. Notwithstanding anything to the contrary contained herein, to the extent any Insurance Contract(s) provides
coverage with respect to any General Unsecured Claim or Section 510(b) Claim, the Holder of such Claim shall (a) be paid in accordance with the terms of any applicable
Insurance Contract(s), and (b) if applicable, receive the treatment provided for in this Plan for Allowed General Unsecured Claims or Allowed Section 510(b) Claims to the
extent the applicable Insurance Contract(s) does not provide coverage with respect to any portion of the Claim.
Section 5.16

Preservation of Privilege and Defenses.

The Confirmation Order shall provide that, on the Effective Date, all of the Debtors’ privileges and work product, including but not limited to any attorney-client
privilege or work-product privilege attaching to any documents or communications (whether written or oral), related to Avoidance Actions and Causes of Action that vest in
the Litigation Trust, shall be vested in the Litigation Trust, which — except as expressly set forth below — will have exclusive authority to waive or not waive the Debtors’
privileges in its sole discretion. Notwithstanding the foregoing and for the avoidance of doubt, the privileges transferred to the Litigation Trust do not include any privileges
(including but not limited to attorney-client privilege or work-product privilege) of the current and former individual directors and officers of the Debtors, including but not
limited to any such privilege attaching to any documents or communications (whether written or oral) between the directors and officers of the Debtors and Davis Polk &
Wardwell LLP (“Davis Polk”). Each individual director or officer shall retain all privileges and work product, including but not limited to any attorney-client privilege or
work-product privilege attaching to any personal documents or communications (whether written or oral) between such director or officer, on the one hand, and Davis Polk,
on the other hand.
Although the Liquidating Debtors shall retain the right to maintain and/or access privileged documents and communications between the Debtors and Davis Polk
relating to any matter where Davis Polk was representing both the Debtors and individual directors or officers,
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the Liquidating Debtors and the Plan Administrator shall not provide any such documents or communications to the Litigation Trust. For the avoidance of doubt, any joint
representation of the Debtors and Debtors’ officers and directors (including, but not limited to, representation in connection with the Securities Action) shall not provide a
basis for the Litigation Trust to seek to compel the production of any documents or communications to the extent containing or reflecting communications between Davis
Polk on the one hand and the Debtors and/or the Debtors’ directors and officers on the other. Nor shall any joint communications from Davis Polk to both the Debtors and the
individual directors and officers be deemed to provide a basis for the Litigation Trust to seek to compel the production of any documents or communications containing or
reflecting communications between Davis Polk on the one hand and the Debtors and/or the Debtors’ directors and officers on the other. Nor shall any production, inadvertent
or otherwise, by the Liquidating Debtors or the Plan Administrator of any documents or communications (whether written or oral) between the directors and officers of the
Debtors and Davis Polk (if any) to the Litigation Trust, the Litigation Trustee, the Oversight Committee, or any party or person associated with the Litigation Trust, the
Litigation Trustee or the Oversight Committee, constitute a waiver of such privileged information, which shall remain privileged.
The Plan Administrator will seek to preserve and protect all applicable privileges and work product vested in the Liquidating Debtors (which for the avoidance of
doubt excludes the privileges and work product vested in the Litigation Trust). The Plan Administrator’s receipt of such information shall not waive any privileges and such
privileges are preserved. The Litigation Trust, the Liquidating Debtors and the individual directors and officers of the Debtors shall remain in control of all of their respective
privileges (subject to the provisions of the foregoing paragraphs), and the Litigation Trust, the Liquidating Debtors, and the individual directors and officers of the Debtors,
each as applicable, retain the right to waive their own privileges prospectively. For the avoidance of doubt, nothing herein shall be deemed to permit any party to waive any
privilege in connection with a joint representation without the affirmative consent of all parties holding such privilege.
Section 5.17
Books and Records. On the Effective Date, all books and records of the Debtors that have not been transferred to the Purchaser
pursuant to the terms of the Asset Purchase Agreement or the Sale Order shall be transferred to the Liquidating Debtors. Until the entry of a final and non-appealable order of
judgment or settlement with respect to all defendants now or hereafter named in the Securities Litigation, the Debtors, the Plan Administrator on behalf of the Liquidating
Debtors, the Litigation Trust, the Litigation Trustee and any other transferee or custodian of the Debtors’ books, records, documents, files, electronic data (in whatever format,
including native format, and from every source and location, including but not limited to all hard drives, servers, and cloud-based storage located in the United States and
overseas), or any tangible object or other item of evidence relevant or potentially relevant to the Securities Litigation, wherever stored (collectively, the “Potentially Relevant
Books and Records”), shall preserve and maintain the Potentially Relevant Books and Records as if they were the subject of a continuing request for production of
documents from an opposing party under the Federal Rules of Civil Procedure, and shall not destroy, abandon, transfer, or otherwise render unavailable such Potentially
Relevant Books and Records. For the avoidance of doubt, the Plan Injunction shall not impact in any manner any rights of the lead plaintiffs and the proposed class in the
Securities Litigation to seek and obtain Potentially Relevant Books and Records through discovery in the Securities Litigation. Notwithstanding anything herein to the
contrary,
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the Litigation Trust will have access to the Debtors’ books and records for the purpose of investigating and pursuing the Avoidance Actions and Causes of Action that vest in
the Litigation Trust; provided that such access by the Litigation Trust shall be subject to the treatment of the Debtors’ privileges set forth in Section 5.16.
Section 5.18

CRG-ESH Settlement.

The provisions of the Plan relating to the CRG-ESH Settlement constitute a good faith compromise and settlement among the Debtors, the Prepetition Secured
Parties, the Equity Committee and the Creditors’ Committee of all Claims and controversies among such parties relating to the Appeals. Entry of the Confirmation Order shall
constitute the Bankruptcy Court’s approval of the CRG-ESH Settlement under section 1123 of the Bankruptcy Code and Bankruptcy Rule 9019, as well as a finding by the
Bankruptcy Court that the CRG-ESH Settlement is fair, equitable, reasonable, and in the best interests of the Debtors and their Estates.
Upon the occurrence of the Effective Date of the Plan, each Holder of Allowed Class 8 Interests shall receive its Pro Rata Share of up to $1.375 million of Cash from
the CRG-ESH Settlement Fund. The proceeds of the CRG-ESH Settlement Fund shall be distributed to Holders of Allowed Class 8 Interests on the first Distribution Date
following the entry of a Final Order for each final fee application for each Professional for the Equity Committee. Any amount of Excess Sale Proceeds allocable to the CRG
Lenders in excess of $13.375 million shall remain solely the property of the CRG Lenders and shall be distributed to the CRG Lenders pursuant to Section 3.02 of the Plan. If
the Bankruptcy Court does not enter the CRG-ESH Settlement Order by April 10, 2019, then the CRG-ESH Settlement shall be null and void in all respects and shall be
deemed to have been for settlement purposes only subject to Rule 408 of the Federal Rules of Evidence and similar rules. In such event, nothing contained in the CRG-ESH
Settlement, and no acts taken in preparation for consummation of the CRG-ESH Settlement, shall be deemed (i) to constitute a waiver or release of any Claims and
controversies among the Debtors, the Prepetition Secured Parties, the Equity Committee and the Creditors’ Committee relating to the Appeals, (ii) to prejudice in any manner
the rights and defenses of any such party in any further proceedings involving the Appeals, or (iii) to constitute an admission, acknowledgement, offer, or undertaking of any
sort by any such party.
ARTICLE VI
UNEXPIRED LEASES AND EXECUTORY CONTRACTS
Section 6.01
Executory Contracts and Unexpired Leases to Be Rejected. Upon the occurrence of the Effective Date, each Executory
Contract and Unexpired Lease shall be deemed rejected in accordance with, and subject to, sections 365 and 1123 of the Bankruptcy Code as of the Effective Date, unless any
such Executory Contract or Unexpired Lease: (i) is listed on the Schedule of Assumed Executory Contracts and Unexpired Leases contained in the Plan Supplement; (ii) is
listed on the Schedule of Assumed and Assigned Executory Contracts and Unexpired Leases contained in the Plan Supplement; (iii) has been previously assumed by the
Debtors by Final Order of the Bankruptcy Court or has been assumed by the Debtors by order of the Bankruptcy Court as of the Effective Date, which order becomes a Final
Order after the Effective Date; (iv) is the subject of a motion to assume pending as of the
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Effective Date; (v) is an Insurance Contract; or (vi) is otherwise assumed pursuant to the terms herein. The Confirmation Order will constitute an order of the Bankruptcy
Court approving such rejections pursuant to sections 365 and 1123 of the Bankruptcy Code as of the Effective Date. Counterparties to Executory Contracts or Unexpired
Leases that are deemed rejected as of the Effective Date shall have the right to assert any Claim on account of the rejection of such Executory Contracts or Unexpired Leases
subject to compliance with the requirements herein.
(a)
Preexisting Obligations to Debtors. Rejection of any Executory Contract or Unexpired Lease pursuant to the Plan or otherwise shall not constitute a
termination of preexisting obligations owed to the Debtors under such contracts or leases. In particular, notwithstanding any non-bankruptcy law to the contrary, the Debtors,
the Liquidating Debtors, and the Plan Administrator expressly reserve and do not waive any right to receive, or any continuing obligation of a counterparty to provide,
warranties, or continued maintenance obligations on goods previously purchased by the contracting Debtors from counterparties to rejected or repudiated Executory Contracts.
(b)
Rejection Damages Claim Procedures. Unless otherwise provided by a Bankruptcy Court order, any proofs of Claim asserting Claims arising from the
rejection of the Executory Contracts and Unexpired Leases pursuant to the Plan or otherwise must be filed with the Claims and Solicitation Agent no later than 30 days after
the later of the Effective Date, the effective date of rejection, or the date notice of such rejection is transmitted by the Debtors or the Plan Administrator, as applicable, to the
counterparty to such Executory Contract or Unexpired Lease. Any proofs of Claim arising from the rejection of Executory Contracts or Unexpired Leases that are not timely
filed shall be Disallowed automatically and forever barred, estopped, and enjoined from assertion and shall not be enforceable against the Debtors or the Liquidating Debtors,
without the need for any objection by the Litigation Trustee or any further notice to or action, order, or approval of the Bankruptcy Court, and any Claim arising out of the
rejection of the Executory Contract or Unexpired Lease shall be deemed fully satisfied and released, notwithstanding anything in the Schedules or a proof of Claim to the
contrary. All Allowed Claims arising from the rejection of Executory Contracts and Unexpired Leases shall be classified as General Unsecured Claims.
(c)
Reservation of Rights. Notwithstanding anything to the contrary herein, prior to the Effective Date, the Debtors may amend their decision with respect to the
rejection of any Executory Contract or Unexpired Lease.
Section 6.02
Executory Contracts and Unexpired Leases to Be Assumed. Upon the occurrence of the Effective Date, each Executory
Contract and Unexpired Lease that is listed on the Schedule of Assumed Executory Contracts and Unexpired Leases or the Schedule of Assumed and Assigned Executory
Contracts and Unexpired Leases, in each case contained in the Plan Supplement, shall be deemed assumed, or assumed and assigned, as applicable, in accordance with, and
subject to, sections 365 and 1123 of the Bankruptcy Code as of the Effective Date.
The Confirmation Order will constitute an order of the Bankruptcy Court approving such assumptions, and assumptions and assignments, pursuant to sections 365
and 1123 of the Bankruptcy Code as of the Effective Date. To the extent any provision in any Executory Contract
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or Unexpired Lease assumed or assumed and assigned pursuant to the Plan (including any “change of control” provision) restricts or prevents, or purports to restrict or
prevent, or is breached or deemed breached by, the Liquidating Debtors’ assumption or assumption and assignment of such Executory Contract or Unexpired Lease, then such
provision shall be deemed modified such that the transactions contemplated by the Plan will not entitle the non-Debtor party thereto to terminate such Executory Contract or
Unexpired Lease or to exercise any other default-related rights with respect thereto. Each Executory Contract and Unexpired Lease assumed or assumed and assigned
pursuant to this Article VI of the Plan will revest in and be fully enforceable by the Plan Administrator on behalf of the Liquidating Debtors or the assignee to whom such
contract or lease is being assigned in accordance with its terms, except as modified by the provisions of the Plan, any order of the Bankruptcy Court authorizing and providing
for its assumption or assumption and assignment, or applicable law.
(a)
Modifications, Etc. Unless otherwise provided in the Plan, each Executory Contract or Unexpired Lease that is assumed or assumed and assigned shall
include all modifications, amendments, supplements, restatements, or other agreements that in any manner affect such Executory Contract or Unexpired Lease, and all rights
related thereto, if any, including all easements, licenses, permits, rights, privileges, immunities, options, rights of first refusal, and any other interests, unless any of the
foregoing agreements have been previously rejected or repudiated or are rejected or repudiated pursuant to this Plan.
Modifications, amendments, supplements, and restatements to prepetition Executory Contracts and Unexpired Leases that have been executed by the Debtors during
the Chapter 11 Cases shall not be deemed to alter the prepetition nature of the Executory Contract or Unexpired Lease, or the validity, priority, or amount of any Claims that
may arise in connection therewith.
(b)
Proofs of Claim Based on Assumed Contracts or Leases. Any and all proofs of Claim based on Executory Contracts or Unexpired Leases that have been
assumed or assumed and assigned in the Chapter 11 Cases, including hereunder, except proofs of Claim asserting Cure Amounts, pursuant to the order approving such
assumption or assumption and assignment, including the Sale Order and the Confirmation Order, shall be deemed Disallowed and expunged from the Claims register as of the
Effective Date without any further notice to or action, order, or approval of the Bankruptcy Court.
(c)
Cure Proceedings and Payments. With respect to each of the Executory Contracts or Unexpired Leases assumed or assumed and assigned hereunder, the
Debtors or the Plan Administrator shall designate a proposed Cure Amount, and the assumption or assumption and assignment of such Executory Contract or Unexpired Lease
shall be conditioned upon the disposition of all issues with respect to the Cure Amount. Except as otherwise set forth on the Schedule of Assumed Executory Contracts and
Unexpired Leases or the Schedule of Assumed and Assigned Executory Contracts and Unexpired Leases, the Cure Amount with respect to each of the Executory Contracts or
Unexpired Leases assumed or assumed and assigned hereunder is designated by the Debtors as zero dollars, subject to the determination of a different Cure Amount pursuant
to the procedures set forth herein (including Section 6.02(e) below) and in the Cure Notices. Except with respect to Executory Contracts and Unexpired Leases for which the
Cure Amount is zero dollars, or for which the Cure Amount is in dispute, the Cure Amount shall be satisfied by the Liquidating Debtors or their assignee, if any, by payment
of the Cure Amount
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in Cash within 30 days following the occurrence of the Effective Date or as soon as reasonably practicable thereafter, or on such other terms as may be ordered by the
Bankruptcy Court or agreed upon by the parties to the applicable Executory Contract or Unexpired Lease without any further notice to or action, order, or approval of the
Bankruptcy Court.
Any provisions or terms of the Executory Contracts or Unexpired Leases to be assumed or assumed and assigned pursuant to the Plan that are, or may be, alleged to
be in default, shall be satisfied solely by payment of the Cure Amount, or by an agreed-upon waiver of the Cure Amount. If there is a dispute regarding such Cure Amount,
the ability of the Liquidating Debtors or any assignee to provide “adequate assurance of future performance” within the meaning of section 365 of the Bankruptcy Code, or
any other matter pertaining to assumption, or assumption and assignment, then payment of the Cure Amount shall occur as soon as reasonably practicable after entry of a
Final Order resolving such dispute, approving such assumption (and, if applicable, assignment), or as may be agreed upon by the Debtors, the Plan Administrator or the
assignee, as applicable, and the counterparty to the Executory Contract or Unexpired Lease; provided, however, that the Debtors or the Plan Administrator, as applicable, shall
have the right either to reject or nullify the assumption of any Executory Contract or Unexpired Lease after entry of a Final Order determining the Cure Amount or any
request for adequate assurance of future performance required to assume such Executory Contract or Unexpired Lease.
Assumption or assumption and assignment of any Executory Contract or Unexpired Lease pursuant to the Plan or otherwise shall result in the full release and
satisfaction of any Cure Amount, Claims, or defaults, whether monetary or nonmonetary, including defaults of provisions restricting the change in control or ownership
interest composition or other bankruptcy-related defaults, arising under any assumed or assumed and assigned Executory Contract or Unexpired Lease at any time prior to the
effective date of assumption or assumption and assignment, as applicable.
(d)
Cure Notice. No later than seven days before the Confirmation Hearing, the Debtors shall serve upon counterparties to such Executory Contracts and
Unexpired Leases a Cure Notice that will (i) notify the counterparty of the proposed assumption or assumption and assignment of the applicable Executory Contract or
Unexpired Lease, (ii) list the applicable Cure Amount, if any, set forth on the Schedule of Assumed Executory Contracts and Unexpired Leases or the Schedule of Assumed
and Assigned Executory Contracts and Unexpired Leases, (iii) describe the procedures for filing objections to the proposed assumption or assumption and assignment of the
applicable Executory Contract or Unexpired Lease, (iv) describe the procedures for filing objections to the proposed Cure Amount of the applicable Executory Contract or
Unexpired Lease, and (v) explain the process by which related disputes will be resolved by the Bankruptcy Court. If no objection is timely received, (A) the non-Debtor party
to the assumed or assumed and assigned Executory Contract or Unexpired Lease shall be deemed to have consented to the assumption or assumption and assignment of the
applicable Executory Contract or Unexpired Lease and shall be forever barred from asserting any objection with regard to such assumption or assumption and assignment, and
(B) the proposed Cure Amount shall be controlling, notwithstanding anything to the contrary in any applicable Executory Contract or Unexpired Lease or other document as
of the date of the filing of the Plan, and the non-Debtor party to an applicable Executory Contract or Unexpired Lease shall be deemed to have consented to the Cure Amount
and shall be forever barred from asserting, collecting, or
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seeking to collect any additional amounts relating thereto against the Debtors or the Liquidating Debtors, or the property of any of them.
(e)
Cure Objections. If a proper and timely objection to the Cure Notice or proposed Cure Amount was filed by the Cure Objection Deadline, the Cure Amount
shall be equal to (i) the amount agreed to between the Debtors or Litigation Trustee, as applicable, and the applicable counterparty or (ii) to the extent the Debtors or Plan
Administrator and counterparty do not reach an agreement regarding any Cure Amount or any other matter related to assumption or assumption and assignment, the
Bankruptcy Court shall determine the Allowed amount of such Cure Amount and any related issues. Objections, if any, to the proposed assumption, assumption and
assignment and/or Cure Amount must be in writing, filed with the Bankruptcy Court, and served in hard-copy form on the parties identified in the Cure Notice so that they are
actually received by the Cure Objection Deadline.
(f)
Hearing with Respect to Objections. If an objection to the proposed assumption or assumption and assignment of an Executory Contract or Unexpired
Lease and/or to the proposed Cure Amount thereof is timely filed and received in accordance with the procedures set forth in Section 6.02(e) of the Plan, and the parties do not
reach a consensual resolution of such objection, a hearing with respect to such objection shall be held at such time scheduled by the Bankruptcy Court or the Debtors or the
Litigation Trustee, as applicable. Objections to the proposed Cure Amount or assumption or assumption and assignment of an Executory Contract or Unexpired Lease will not
be treated as objections to Confirmation of the Plan.
(g)
Reservation of Rights. Notwithstanding anything to the contrary herein, prior to the Effective Date, the Debtors may amend their decision with respect to
the assumption or assumption and assignment of any Executory Contract or Unexpired Lease and provide a new notice amending the information provided in the applicable
notice. In the case of an Executory Contract or Unexpired Lease designated for assumption or assumption and assignment that is the subject of a Cure Amount objection that
has not been resolved prior to the Effective Date, the Debtors or the Litigation Trustee, as applicable, may designate such Executory Contract or Unexpired Lease for rejection
at any time prior to the payment of the Cure Amount, as set forth in Section 6.02(c) of the Plan.
Section 6.03
General Reservation of Rights. Neither the exclusion nor inclusion of any contract or lease on the Schedule of Assumed
Executory Contracts and Unexpired Leases or the Schedule of Assumed and Assigned Executory Contracts and Unexpired Leases, nor anything contained in the Plan, shall
constitute an admission by the Debtors that any such contract or lease is in fact an Executory Contract or Unexpired Lease or that the Debtors, the Liquidating Debtors, the
Plan Administrator, or any of their Affiliates, has any liability thereunder. If there is a dispute regarding whether a contract or lease is or was executory or unexpired at the
time of assumption or rejection, the Debtors or the Plan Administrator, as applicable, shall have 45 days following entry of a Final Order resolving such dispute to alter their
treatment of such contract or lease.
Section 6.04
Insurance Contracts. Notwithstanding anything to the contrary in the Disclosure Statement, the Plan, the Plan Supplement, the
Plan Administrator Agreement, the Litigation Trust Agreement, the Confirmation Order, any bar date order or notice
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or claim objection order, any other document related to any of the foregoing or any other order of the Bankruptcy Court (including, without limitation, any other provision
that purports to be preemptory or supervening, grants an injunction or release, or requires a party to opt in to any releases, or any provision that sets a reserve): (a) all
Insurance Contracts shall continue in effect after the Effective Date pursuant to their respective terms and conditions and shall be treated as if assumed by the Plan
Administrator on behalf of the Liquidating Debtors, and subject to the occurrence of the Effective Date, the entry of the Confirmation Order shall constitute both approval of
such assumption pursuant to sections 105 and 365 of the Bankruptcy Code and a finding by the Bankruptcy Court that such assumption is in the best interests of the Estates;
(b) all rights and obligations of the Debtors under any Insurance Contracts shall automatically become vested in the Plan Administrator on behalf of the Liquidating Debtors,
unaltered and without necessity for further approvals or orders and nothing shall alter the legal, equitable or contractual rights, obligations and defenses of the Debtors and the
Insurers under the Insurance Contracts or modify the coverage provided thereunder or the terms and conditions thereof except that on and after the Effective Date, the Plan
Administrator on behalf of the Liquidating Debtors, shall become and remain liable for all of the Debtors’ obligations under the Insurance Contracts regardless of whether
such obligations arise before or after the Effective Date and without the need or requirement for any Insurer to file a proof of Claim or Administrative Claim. For the
avoidance of doubt, the Debtors or the Plan Administrator on behalf of the Liquidating Debtors, as applicable, shall retain the right, if any, to challenge any amounts owed
under the Insurance Contracts in accordance with their terms; and (c) the automatic stay of Bankruptcy Code section 362(a) and the injunctions set forth in Article IX of the
Plan, if and to the extent applicable, shall be deemed lifted without further order of this Court, solely to permit: (I) claimants with valid workers’ compensation claims or
direct action claims against an Insurer under applicable non-bankruptcy law to proceed with their claims; (II) the Insurers to administer, handle, defend, settle, and/or pay, in
the ordinary course of business and without further order of this Bankruptcy Court, (A) workers’ compensation claims, (B) claims where a claimant asserts a direct claim
against any Insurer under applicable non-bankruptcy law, or an order has been entered by the Bankruptcy Court granting a claimant relief from the automatic stay to proceed
with its claim, and (C) all costs in relation to each of the foregoing; and (III) the Insurers to cancel any Insurance Contracts, and take other actions relating thereto, to the
extent permissible under applicable non-bankruptcy law, and in accordance with the terms of the Insurance Contracts.
The Debtors or the Plan Administrator on behalf of the Liquidating Debtors, as the case may be, shall maintain D&O Policies providing coverage for those insureds
currently covered by such policies for the remaining term of such policies and shall maintain runoff policies or tail coverage under policies in effect as of the Effective Date
for a period of six years after the Effective Date, to the fullest extent permitted by such provisions, in each case insuring such parties in respect of any claims, demands, suits,
Causes of Action, or proceedings against such insureds in at least the scope and amount as currently maintained by the Debtors; provided, however, that nothing in the Plan or
the Confirmation Order alters the terms and conditions of the D&O Policies. Nothing in this Plan shall be deemed to impair any Entity’s claim, if any, to proceeds of the D&O
Policies or the priority of payment on such claim, if any, under the D&O Policies.
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ARTICLE VII
PROCEDURES FOR RESOLVING DISPUTED CLAIMS AND INTERESTS
Section 7.01
Determination of Claims and Interests. After the Effective Date, the Plan Administrator and/or Litigation Trustee, as applicable, shall
have and retain any and all rights and defenses the Debtors had with respect to any Claim or Interest immediately prior to the Effective Date, including the Causes of Action
retained pursuant to Section 5.13 of the Plan, except with respect to any Claim or Interest deemed Allowed under the Plan.
Except as expressly provided in the Plan or in any order entered in the Chapter 11 Cases prior to the Effective Date, including the Confirmation Order, no Claim or
Interest shall become an Allowed Claim or Interest unless and until such Claim or Interest is deemed Allowed or the Bankruptcy Court has entered a Final Order, including
the Confirmation Order, in the Chapter 11 Cases allowing such Claim or Interest. All settled Claims approved prior to the Effective Date pursuant to a Final Order of the
Bankruptcy Court, pursuant to Bankruptcy Rule 9019 or otherwise, shall be binding on all parties. For the avoidance of doubt, any Claim determined and liquidated pursuant
to (a) an order of the Bankruptcy Court or (b) applicable non-bankruptcy law (which determination has not been stayed, reversed, or amended and as to which determination
or any revision, modification, or amendment thereof as to which the time to appeal or seek review or rehearing has expired and no appeal or petition for review or rehearing
was filed or, if filed, remains pending) shall be deemed an Allowed Claim in such liquidated amount and satisfied in accordance with this Plan.
Nothing contained in this Section 7.01 shall constitute or be deemed a waiver of any claim, right, or Cause of Action that the Debtors or the Liquidating Debtors may
have against any Entity in connection with or arising out of any Claim, including any rights under section 157(b) of title 28 of the United States Code.
Section 7.02
Claims Administration Responsibility. Notwithstanding anything to the contrary herein, after the Effective Date, (1) the Litigation
Trustee shall retain responsibility for administering, disputing, objecting to, compromising, or otherwise resolving all Claims ((A) other than (i) Professional Claims and
(ii) Administrative Claims, Priority Tax Claims and Other Priority Claims that are not subject to the Administrative Claims Protocol set forth in Section 5.11(b) of the Plan
and (B) with respect to Administrative Claims, Priority Tax Claims and Other Priority Claims that are subject to the Administrative Claims Protocol set forth in
Section 5.11(b) of the Plan, subject to such protocol) against and Interests in the Debtors and (2) the Plan Administrator shall retain responsibility for administering, disputing,
objecting to, compromising or otherwise resolving all Administrative Claims, Professional Claims, Priority Tax Claims and Other Priority Claims, subject to the
Administrative Claims Protocol set forth in Section 5.11(b) of the Plan, including, in each case, (i) filing, withdrawing, or litigating to judgment objections to Claims or
Interests, (ii) settling or compromising any Disputed Claim or Disputed Interest without any further notice to or action, order, or approval by the Bankruptcy Court, and
(iii) administering and adjusting the Claims register to reflect any such settlements or compromises without any further notice to or action, order, or approval by the
Bankruptcy Court.
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Section 7.03
Objections to Claims. Unless otherwise extended by the Bankruptcy Court, any objections to Claims (other than Administrative Claims)
shall be served and filed on or before the Claims Objection Deadline (or such later date as may be established by the Bankruptcy Court upon request of the Litigation Trustee
without further notice to parties-in-interest). Notwithstanding any authority to the contrary, an objection to a Claim shall be deemed properly served on the Holder of the
Claim if the Debtors or the Litigation Trustee effect service in any of the following manners: (a) in accordance with Federal Rule of Civil Procedure 4, as modified and made
applicable by Bankruptcy Rule 7004; (b) to the extent counsel for a Holder of a Claim or Interest is unknown, by first class mail, postage prepaid, on the signatory on the proof
of Claim or other representative identified on the proof of Claim or any attachment thereto (or at the last known addresses of such Holder if no proof of Claim is filed or if the
Debtors have been notified in writing of a change of address); or (c) by first class mail, postage prepaid, on any counsel that has appeared on behalf of the Holder of the Claim
in the Chapter 11 Cases and has not withdrawn such appearance.
Section 7.04
Disallowance of Claims. Except as otherwise agreed, any and all proofs of Claim filed after the applicable deadline for filing such proofs
of Claim shall be deemed Disallowed and expunged as of the Effective Date without any further notice to, or action, order, or approval of the Bankruptcy Court, and Holders
of such Claims shall not receive any distributions on account of such Claims, unless any such late proof of Claim is deemed timely filed by a Final Order of the Bankruptcy
Court.
Nothing herein shall in any way alter, impair, or abridge the legal effect of the Bar Date Order, or the rights of the Debtors, the Litigation Trustee, or other parties-ininterest to object to Claims on the grounds that they are time barred or otherwise subject to disallowance or modification. Nothing in this Plan shall preclude amendments to
timely filed proofs of Claim to the extent permitted by applicable law.
All Claims of any Entity from which property is sought by the Debtors under section 542, 543, 550, or 553 of the Bankruptcy Code or that the Debtors or the Plan
Administrator allege is a transferee of a transfer that is avoidable under section 522(f), 522(h), 544, 545, 547, 548, 549, or 724(a) of the Bankruptcy Code shall be Disallowed
if (a) the Entity, on the one hand, and the Debtors or the Plan Administrator, on the other hand, agree or the Bankruptcy Court has determined by Final Order that such Entity
or transferee is liable to turn over any property or monies under any of the aforementioned sections of the Bankruptcy Code and (b) such Entity or transferee has failed to turn
over such property by the date set forth in such agreement or Final Order.
Section 7.05
Estimation of Claims. Before the Effective Date, the Debtors, and after the Effective Date, the Litigation Trustee, may (but are not
required to) at any time request that the Bankruptcy Court estimate a Disputed Claim pursuant to section 502(c) of the Bankruptcy Code for any reason, regardless of whether
any party previously has objected to such Claim or whether the Bankruptcy Court has ruled on any such objection, and the Bankruptcy Court shall retain jurisdiction to
estimate any such Disputed Claim, including during the litigation of any objection to any Disputed Claim or during the pendency of any appeal relating to such objection. In
the event that the Bankruptcy Court estimates any contingent or unliquidated Claim, that estimated amount shall constitute a maximum limitation on such Claim
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for all purposes under the Plan, without prejudice to the Holder of such Claim’s right to request that estimation should be for the purpose of determining the Allowed amount
of such Claim, and the Litigation Trustee may elect to pursue any supplemental proceedings to object to any ultimate distribution on such Claim. All of the objection,
estimation, settlement, and resolution procedures set forth in the Plan are cumulative and not necessarily exclusive of one another. All estimation procedures set forth in the
Plan shall be applied in accordance with section 502(c) of the Bankruptcy Code. Disputed Claims may be estimated and subsequently compromised, settled, withdrawn, or
resolved by any mechanism approved by the Plan or the Bankruptcy Court.
Section 7.06
No Interest on Disputed Claims. Unless otherwise specifically provided for in this Plan or as otherwise required by section 506(b) of the
Bankruptcy Code, postpetition interest shall not accrue or be paid on Claims or Interests, and no Holder of a Claim or Interest shall be entitled to interest accruing on or after
the Petition Date on any Claim or Interest. Additionally, and without limiting the foregoing, unless otherwise specifically provided for in this Plan or as otherwise required by
section 506(b) of the Bankruptcy Code, interest shall not accrue or be paid on any Disputed Claim in respect of the period from the Effective Date to the date a final
distribution is made, when and if such Disputed Claim becomes an Allowed Claim.
Section 7.07
Amendments to Claims. On or after the Effective Date, except as otherwise provided herein, a Claim may not be filed or amended
without the authorization of the Bankruptcy Court or the Liquidating Debtors, and, to the extent such authorization is not received, any such new or amended Claim filed shall
be deemed Disallowed in full and expunged without any further notice to or action, order, or approval of the Bankruptcy Court.
ARTICLE VIII
PROVISIONS GOVERNING DISTRIBUTIONS
Section 8.01
Time of Distribution. Except as otherwise provided for herein or ordered by the Bankruptcy Court, distributions under this Plan shall be
made on the later of (a) the Initial Distribution Date or (b) on the first Periodic Distribution Date occurring after the later of, (i) 30 days after the date when a Claim is Allowed
or (ii) 30 days after the date when a Claim becomes payable pursuant to any agreement between the Debtors, the Liquidating Debtors, the Plan Administrator, the Litigation
Trust or the Litigation Trustee, as applicable, and the Holder of such Claim; provided, however, that the Plan Administrator may, in its sole discretion, make one-time
distributions on a date that is not a Periodic Distribution Date.
Section 8.02
Currency. Except as otherwise provided in the Plan or Bankruptcy Court order, as of the Effective Date, any Claim asserted in currency
other than U.S. dollars shall be automatically deemed converted to the equivalent U.S. dollar value using the exchange rate as of the Effective Date at 4:00 p.m. prevailing
Eastern Time, mid-range spot rate of exchange for the applicable currency as published in the next The Wall Street Journal following the Effective Date.
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Section 8.03
Distribution Agent. The Distribution Agent shall make all distributions required under this Plan, subject to the terms and provisions of
this Plan. If the Distribution Agent is an independent third party designated to serve in such capacity, such Distribution Agent shall receive, without further Court approval,
reasonable compensation from the Wind-Down Reserve for distribution services rendered pursuant to the Plan and reimbursement of reasonable out-of-pocket expenses. No
Distribution Agent shall be required to give any bond or surety or other security for the performance of its duties. The Distribution Agent shall be authorized and directed to
rely upon the Debtors’ books and records and, as applicable, the Plan Administrator’s or the Litigation Trustee’s representatives and professionals in determining Allowed
Claims not entitled to distributions under the Plan in accordance with the terms and conditions of this Plan. The Distribution Agent shall be empowered to (a) effect all actions
and execute all agreements, instruments, and other documents necessary to perform its duties under the Plan; (b) make all distributions contemplated hereby; (c) employ
professionals to represent it with respect to its responsibilities; and (d) exercise such other powers as may be vested in the Distribution Agent by order of the Bankruptcy
Court, pursuant to the Plan, or as deemed by the Distribution Agent to be necessary and proper to implement the provisions hereof.
Section 8.04
Claims Administered by Servicers. In the case of Holders of Claims governed by an agreement and administered by a Servicer, the
respective Servicer shall be deemed to be the Holder of such Claims for purposes of distributions to be made hereunder. The Distribution Agent shall make all distributions on
account of such Claims to the Servicers or as directed by the Servicers, in the Servicers’ sole discretion. Each Servicer shall, at its option, hold or direct such distributions for
the beneficial Holders of such Allowed Claims, as applicable; provided, however, that the Servicer shall retain all rights under its respective agreement in connection with
delivery of distributions to the beneficial Holders of such Allowed Claims, including rights on account of its charging lien; provided, further, however, that the Debtors’ and
the Liquidating Debtors’ obligations to make distributions pursuant to this Plan shall be deemed satisfied upon delivery of distributions to each Servicer or the Entity or
Entities designated by the Servicers. The Servicers shall not be required to give any bond, surety, or other security for the performance of their duties with respect to such
distributions.
Section 8.05

Distributions on Claims Allowed After the Effective Date.

(a)
No Distributions Pending Allowance. No payments or distributions shall be made with respect to all or any portion of a Disputed Claim unless and until all
objections to such Disputed Claim have been settled or withdrawn or have been determined by a Final Order of the Bankruptcy Court, and the Disputed Claim has become an
Allowed Claim.
(b)
Special Rules for Distributions to Holders of Disputed Claims. Notwithstanding any provision to the contrary in the Plan, and except as otherwise agreed by
the relevant parties, no partial payments and no partial distributions shall be made with respect to a Disputed Claim until all such disputes in connection with such Disputed
Claim have been resolved by settlement or Final Order. All distributions made pursuant to the Plan on account of a Disputed Claim that is later deemed an Allowed Claim by
the Bankruptcy Court shall be made together with any other distributions made on account of, as well as any obligations arising from, the distributed property
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as if such Allowed Claim had been an Allowed Claim on the dates distributions were previously made to Holders of Allowed Claims included in the applicable Class;
provided, however, that no interest shall be paid on account of such Allowed Claims unless required under applicable bankruptcy law.
(c)
Disputed Claims Reserve. The Plan Administrator shall establish and administer the Disputed Claims Reserve. Each Holder of a Disputed General
Unsecured Claim that becomes an Allowed General Unsecured Claim after the Effective Date shall receive the treatment set forth in Section 3.02(d)(ii) of the Plan. On each
Periodic Distribution Date, all amounts in the Disputed Claims Reserve on account of a Disputed General Unsecured Claim that has become Disallowed in whole or in part (or
has been Allowed in an amount less than its Provisionally Allowed amount) shall be redistributed ratably among (A) Holders of Allowed General Unsecured Claims and
(B) the Disputed Claims Reserve.
Section 8.06

Delivery of Distributions.

(a)
Record Date for Distributions. On the Distribution Record Date, the Claims register shall be closed and the Distribution Agent shall be authorized and
entitled to recognize only those record Holders listed on the Claims register as of the close of business on the Distribution Record Date. The Term Loan Agent shall have no
obligation to recognize any transfer of any Term Loan Claims occurring after the close of business on the Distribution Record Date and shall instead be entitled to recognize
and deal for all purposes under the Plan with only those Holders of record as of the close of business on the Distribution Record Date. Further, the Senior Notes Indenture
Trustee shall have no obligation to recognize any transfer of any Senior Notes Claims occurring after the close of business on the Distribution Record Date and shall instead
be entitled to recognize and deal for all purposes under the Plan with only those Holders of record as of the close of business on the Distribution Record Date.
(b)
Cash Distributions. Distributions of Cash may be made either by check drawn on a domestic bank or wire transfer from a domestic bank, at the option of
the Distribution Agent, except that Cash payments made to foreign creditors may be made in such funds and by such means as are necessary or customary in a particular
foreign jurisdiction.
(c)
Address for Distributions. Distributions to Holders of Allowed Claims shall be made by the Distribution Agent or the appropriate Servicer (i) at the
addresses set forth on the proofs of Claim filed by such Holders of Claims (or at the last known addresses of such Holders of Claims if no proof of Claim is filed or if the
Debtors or the Distribution Agent have been notified in writing of a change of address), (ii) at the addresses set forth in any written notices of address changes delivered to the
Distribution Agent after the date of any related proof of Claim, (iii) at the addresses reflected in the Schedules if no proof of Claim has been filed and the Distribution Agent
has not received a written notice of a change of address, or (iv) in the case of a Holder of a Claim whose Claim is governed by an agreement and administered by a Servicer, at
the addresses contained in the official records of such Servicer. The Debtors, the Liquidating Debtors, and the Distribution Agent shall not incur any liability whatsoever on
account of any distributions under the Plan.
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(d)
Undeliverable Distributions. If any distribution to a Holder of a Claim is returned as undeliverable, no further distributions to such Holder of such Claim
shall be made unless and until the Distribution Agent or the appropriate Servicer is notified of then-current address of such Holder of the Claim, at which time all missed
distributions shall be made to such Holder of the Claim without interest on the next Periodic Distribution Date. Amounts in respect of undeliverable distributions shall be
returned (1) if prior to the Dissolution Date, to the Liquidating Debtors and (2) if after the Dissolution Date, to the Litigation Trust, in each case, until such distributions are
claimed.
(e)
Reversion. Any distribution under the Plan that is an Unclaimed Distribution for a period of six months after such distribution shall be deemed unclaimed
property under section 347(b) of the Bankruptcy Code and such Unclaimed Distribution shall revert to and vest in the Liquidating Debtors if prior to the Dissolution Date or
the Litigation Trust if after the Dissolution Date free of any restrictions thereon. Upon vesting, the Claim of any Holder or successor to such Holder with respect to such
property shall be cancelled and forever barred, notwithstanding federal or state escheat, abandoned, or unclaimed property laws to the contrary. The provisions of the Plan
regarding undeliverable distributions and Unclaimed Distributions shall apply with equal force to distributions that are issued by the Distribution Agent made pursuant to any
indenture or Certificate (but only with respect to the initial distribution by the Servicer to Holders that are entitled to be recognized under the relevant indenture or Certificate
and not with respect to Entities to whom those recognized Holders distribute), notwithstanding any provision in such indenture or Certificate to the contrary and
notwithstanding any otherwise applicable federal or state escheat, abandoned, or unclaimed property law.
(f)
De Minimis Distributions. Notwithstanding any other provision of the Plan to the contrary, the Distribution Agent and any Servicer shall not be required to
make a distribution on account of an Allowed Claim if (i) the aggregate amount of all distributions authorized to be made on the Periodic Distribution Date in question is or
has a value less than $50.00; provided, however, that the Distribution Agent shall make, or cause to be made, a distribution on a Periodic Distribution Date of less than $50.00
if the Distribution Agent expects that such Periodic Distribution Date shall be the final Periodic Distribution Date; or (ii) the amount to be distributed to the specific Holder of
the Allowed Claim on the particular Periodic Distribution Date does not both (x) constitute a final distribution to such Holder and (y) have a value of at least $50.00.
Section 8.07
Surrender of Securities or Instruments. As soon as practicable after the Effective Date, each Holder of Senior Notes shall surrender its
note(s) to the Senior Notes Indenture Trustee, and each Holder of Senior Notes shall be deemed to have surrendered such Holder’s security, note, debenture, or other evidence
of indebtedness upon surrender of such global security by the Holder or a securities depository or custodian thereof. No distributions under the Plan shall be made for or on
behalf of such Holder unless and until such note(s) is received by the Senior Notes Indenture Trustee or the loss, theft, or destruction of such note(s) is established to the
reasonable satisfaction of the Senior Notes Indenture Trustee, which satisfaction may require such Holder to submit (a) a lost instrument affidavit and (b) an indemnity bond
holding the Debtors, the Liquidating Debtors, and the Senior Notes Indenture Trustee, harmless in respect of such note and distributions made thereof. Upon compliance with
this Section 8.07 by a Holder of Senior Notes, such Holder shall, for all purposes under the Plan, be deemed to have surrendered such Claim. Any Holder that fails to
surrender such Senior Note
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or satisfactorily explain its non-availability to the Senior Notes Indenture Trustee within one year of the Effective Date shall be deemed to have no further Claim against the
Debtors, the Liquidating Debtors (or their property), or the Senior Notes Indenture Trustee in respect of such Claim and shall not participate in any distributions under the
Plan. All property in respect of such forfeited distributions, including interest thereon, shall be promptly returned to the Liquidating Debtors by the Senior Notes Indenture
Trustee, and any such security shall be cancelled. Notwithstanding the foregoing, if the record Holder of a Senior Notes Claim is a securities depository or custodian thereof,
or if a Senior Notes Claim is held in book-entry or electronic form pursuant to a global security held by a securities depository or custodian thereof, then the beneficial Holder
of such an Allowed Senior Notes Claim shall be deemed to have surrendered such Holder’s security, note, debenture, or other evidence of indebtedness upon surrender of
such global security by the securities depository or custodian thereof.
Section 8.08
Compliance Matters. In connection with the Plan, to the extent applicable, the Distribution Agent shall comply with all tax withholding
and reporting requirements imposed on them by any Governmental Unit, and all distributions pursuant to the Plan shall be subject to such withholding and reporting
requirements. Notwithstanding any provision in the Plan to the contrary, the Distribution Agent shall be authorized to take all actions necessary or appropriate to comply with
such withholding and reporting requirements, including liquidating a portion of the distribution to be made under the Plan to generate sufficient funds to pay applicable
withholding taxes, withholding distributions pending receipt of information necessary to facilitate such distributions, or establishing any other mechanisms it believes are
reasonable and appropriate. The Debtors and Plan Administrator reserve the right to allocate all distributions made under the Plan in compliance with all applicable wage
garnishments, alimony, child support, and other spousal awards, Liens, and encumbrances.
Section 8.09
Claims Paid or Payable by Third Parties. The Claims and Solicitation Agent shall reduce in full a Claim to the extent that the Holder of
such Claim receives payment in full on account of such Claim from a party that is not the Distribution Agent without any further notice to or action, order, or approval of the
Bankruptcy Court. To the extent a Holder of a Claim receives a distribution on account of such Claim and receives payment from a party that is not the Distribution Agent on
account of such Claim, such Holder shall, within two weeks of receipt thereof, repay or return the distribution under the Plan to the Liquidating Debtors if prior to the
Dissolution Date or the Litigation Trust if after the Dissolution Date, to the extent the Holder’s total recovery on account of such Claim from the third party and under the
Plan exceeds the amount of such Claim as of the date of any such distribution under the Plan.
Section 8.10
Setoffs. Except as otherwise expressly provided for in the Plan and except with respect to any Term Loan Claims or Senior Notes Claim,
and any distribution on account thereof, the Liquidating Debtors, pursuant to the Bankruptcy Code (including section 553 of the Bankruptcy Code), applicable nonbankruptcy law, or as may be agreed to by the Holder of a Claim, may set off against any Allowed Claim and the distributions to be made pursuant to the Plan on account of
such Allowed Claim, any Claims, rights, and Causes of Action of any nature that the Debtors or the Liquidating Debtors, as applicable, may hold against the Holder of such
Allowed Claim, to the extent such Claims, rights, or Causes of Action against such Holder have not been otherwise compromised or settled on or prior to the Effective Date
(whether pursuant to the Plan or otherwise); provided, however, that neither the
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failure to effect such a setoff nor the allowance of any Claim pursuant to the Plan shall constitute a waiver or release by the Debtors or the Liquidating Debtors of any such
Claims, rights, and Causes of Action that the Debtors or Liquidating Debtors may possess against such Holder. In no event shall any Holder of Claims be entitled to set off
any Claim against any Claim, right, or Cause of Action of the Debtors or the Liquidating Debtors, as applicable, unless such Holder has filed a motion with the Bankruptcy
Court requesting the authority to perform such setoff on or before the Confirmation Date, and notwithstanding any indication in any proof of Claim or otherwise that such
Holder asserts, has, or intends to preserve any right of setoff pursuant to Bankruptcy Code section 553 or otherwise.
Section 8.11
Allocation of Plan Distributions Between Principal and Interest. To the extent that any Allowed Claim entitled to a distribution
under this Plan is composed of indebtedness and accrued but unpaid interest thereon, such distribution shall, to the extent permitted by applicable law, be allocated for federal
income tax purposes to the principal amount of the Claim first and then, to the extent the consideration exceeds the principal amount of the Claim, to the portion of such Claim
representing accrued but unpaid interest.
ARTICLE IX
EFFECT OF PLAN ON CLAIMS AND INTERESTS
Section 9.01
Vesting of Assets. Except as otherwise explicitly provided in this Plan, as of the Effective Date, the property of each Debtors’ Estate,
if any, shall revest in the applicable Liquidating Debtor or the Litigation Trust (solely with respect to Causes of Action and Avoidance Actions transferred to the Litigation
Trust), as applicable, and shall be free and clear of all Claims, Liens, charges, encumbrances, rights, and Interests.
Section 9.02

Reserved.

Section 9.03
Compromise and Settlement. Pursuant to Bankruptcy Rule 9019(a), the Debtors may compromise and settle various (a) Claims or
Interests and (b) Causes of Action that the Debtors have against other Entities up to the Effective Date. After the Effective Date, any such right shall pass to the Litigation
Trust or the Liquidating Debtors, as applicable, as contemplated in Section 9.01 of this Plan, without the need for further approval of the Bankruptcy Court. Pursuant to
section 363 of the Bankruptcy Code and Bankruptcy Rule 9019 and in consideration for the distributions and other benefits provided pursuant to the Plan or any distribution to
be made on account of an Allowed Claim, the provisions of the Plan shall constitute a good-faith compromise of all Claims, Interests, and controversies relating to the
contractual, legal, and subordination rights that a Holder of a Claim or Interest may have with respect to any Allowed Claim or Allowed Interest.
Section 9.04
Debtor Release. Pursuant to section 1123(b) of the Bankruptcy Code, as of the Effective Date, for good and valuable
consideration, the adequacy of which is hereby confirmed, the Debtors, the Liquidating Debtors, and their Estates, in each case on behalf of themselves and their
respective successors, assigns, and representatives, and any and all other Entities who may purport to assert any Claim or Cause of Action, directly or derivatively,
by, through, for, or because of any of the
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foregoing Entities, shall be deemed to have conclusively, absolutely, unconditionally, irrevocably, and forever released, waived, and discharged the Released Parties
from any and all Claims, Interests, obligations, rights, suits, damages, Causes of Action, remedies, and liabilities whatsoever, including any derivative Claims,
asserted or assertable on behalf of the Debtors, the Liquidating Debtors or their Estates, as applicable, whether known or unknown, foreseen or unforeseen,
existing or hereinafter arising, in law, equity, or otherwise, that the Debtors, the Liquidating Debtors, or their Estates or Affiliates would have been legally entitled
to assert in their own right (whether individually or collectively) or on behalf of the Holder of any Claim or Interest or any other Entity, based on or in any way
relating to, or in any manner arising from, in whole or in part, the Debtors, the Debtors’ in- or out-of-court restructuring and sale efforts, the Chapter 11 Cases,
the Acceptable Sale, the purchase, sale, or rescission of the purchase or sale of any security of the Debtors, the subject matter of, or the transactions or events
giving rise to, any Claim or Interest that is treated in the Plan, the business or contractual arrangements between any Debtor and any Released Party, the
restructuring of Claims and Interests prior to or in the Chapter 11 Cases, the negotiation, formulation, preparation, dissemination and filing of the Plan (including,
for the avoidance of doubt, the Plan Supplement), the Disclosure Statement, the DIP Credit Agreement, the Asset Purchase Agreement, the Sale Order or related
agreements, instruments, or other documents, the pursuit of the Acceptable Sale, the pursuit of consummation of the Acceptable Sale, the pursuit of Confirmation
of the Plan, the pursuit of consummation of the Plan, the administration and implementation of the Plan, or upon any other act or omission, transaction,
agreement, event, or other occurrence taking place on or before the Effective Date of the Plan; provided that, nothing in this Section 9.04 shall be construed to
release the Released Parties from gross negligence, willful misconduct, or fraud as determined by a Final Order. Notwithstanding anything to the contrary herein,
the foregoing release shall not affect the releases granted to the applicable entities pursuant to Sections 5.1.2 and 5.2 of the Final DIP Order. Notwithstanding
anything to the contrary in the foregoing, the releases set forth above do not release any post-Effective Date obligation or liability of any Entity under the Plan or
any document, instrument, or agreement (including those set forth in the Plan Supplement) executed to implement the Plan.
Entry of the Confirmation Order shall constitute the Bankruptcy Court’s approval, pursuant to Bankruptcy Rule 9019, of the Debtor Release, which
includes by reference each of the related provisions and definitions contained in this Plan, and further, shall constitute the Bankruptcy Court’s finding that the
Debtor Release is: (1) in exchange for the good and valuable consideration provided by the Released Parties, (2) a good-faith settlement and compromise of the
claims released by the Debtor Release; (3) in the best interests of the Debtors and all Holders of Claims and Interests; (4) fair, equitable, and reasonable; (5) given
and made after due notice and opportunity for hearing; and (6) a bar to any of the Debtors or the Liquidating Debtors or their respective Estates or the Litigation
Trust asserting any claim, Cause of Action, or liability related thereto, of any kind whatsoever, against any of the Released Parties or their property, released
pursuant to the Debtor Release.
Section 9.05
confirmed, including the

Third Party Release. As of the Effective Date, for good and valuable consideration, the adequacy of which is hereby
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obligations of the Debtors under the Plan and the contributions of the Released Parties to facilitate and implement the Plan, to the fullest extent permissible under
applicable law, as such law may be extended after the Effective Date, each of the Releasing Parties shall be deemed to have conclusively, absolutely, unconditionally,
irrevocably, and forever released, waived, and discharged each Released Party from any and all Claims, Interests, obligations, rights, suits, damages, Causes of
Action, remedies, and liabilities whatsoever, whether known or unknown, foreseen or unforeseen, existing or hereinafter arising, in law, equity, or otherwise,
including any derivative claims, asserted or assertable on behalf of any of the Debtors, the Liquidating Debtors, or their Estates, that such Entity would have been
legally entitled to assert (whether individually or collectively), based on or in any way relating to, or in any manner arising from, in whole or in part, the Debtors,
the Debtors’ in- or out-of-court restructuring and sale efforts, the Chapter 11 Cases, the Acceptable Sale, the purchase, sale, or rescission of the purchase or sale of
any security of the Debtors, the subject matter of, or the transactions or events giving rise to, any Claim or Interest that is treated in the Plan, the business or
contractual arrangements between any Debtor and any Released Party, the restructuring of Claims and Interests prior to or in the Chapter 11 Cases, the
negotiation, formulation, preparation, dissemination and filing of the Plan (including, for the avoidance of doubt, the Plan Supplement), the Disclosure Statement,
the DIP Credit Agreement, the Asset Purchase Agreement, the Sale Order, or related agreements, instruments, or other documents, the pursuit of the Acceptable
Sale, the pursuit of consummation of the Acceptable Sale, the pursuit of Confirmation of the Plan, the pursuit of consummation of the Plan, the administration and
implementation of the Plan, or upon any other act or omission, transaction, agreement, event, or other occurrence taking place on or before the Effective Date of
the Plan, provided that, nothing in this Section 9.05 shall be construed to release the Released Parties from gross negligence, willful misconduct, or fraud as
determined by a Final Order; provided, further, that notwithstanding anything to the contrary herein, the foregoing release shall not affect the releases granted to
the applicable entities pursuant to Sections 5.1.2 of the Final DIP Order; provided, further, that this release shall not (1) preclude the United States Securities and
Exchange Commission from enforcing its regulatory or police powers or (2) operate to release any claims or causes of action held directly (but not derivatively) by
the United States Securities and Exchange Commission against any non-Debtor person or non-Debtor entity; provided, further, that this release shall not release any
Securities Claims. Notwithstanding anything to the contrary in the foregoing, the releases set forth above do not release any post-Effective Date obligation or
liability of any Entity under the Plan or any document, instrument, or agreement (including those set forth in the Plan Supplement) executed to implement the
Plan.
Entry of the Confirmation Order shall constitute the Bankruptcy Court’s approval, pursuant to Bankruptcy Rule 9019, of the Third Party Release, which
includes by reference each of the related provisions and definitions contained in this Plan, and further, shall constitute the Bankruptcy Court’s finding that the
Third Party Release is: (1) in exchange for the good and valuable consideration provided by the Released Parties, (2) a good-faith settlement and compromise of
claims released by the Third Party Release; (3) in the best interests of the Debtors and all Holders of Claims and Interests; (4) fair, equitable, and reasonable;
(5) given and made after due notice and opportunity for hearing; and (6) a bar
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to any of the Releasing Parties asserting any claim, Cause of Action, or liability related thereto, of any kind whatsoever, against any of the Released Parties or their
property, released pursuant to the Third Party Release.
Section 9.06
Exculpation and Limitation of Liability. Effective as of the Effective Date, to the fullest extent permissible under applicable
law and without affecting or limiting either the Debtor Release or the Third Party Release, and notwithstanding anything herein to the contrary, each Exculpated
Party is hereby released and exculpated from any claim, obligation, Cause of Action, or liability for any postpetition action taken or omitted to be taken during the
period commencing on the Petition Date through and including the Effective Date in connection with, or related to formulating, negotiating, soliciting, preparing,
disseminating, confirming, administering, or implementing the Plan, or consummating the Plan, the Disclosure Statement, the Asset Purchase Agreement, the DIP
Credit Agreement, the Chapter 11 Cases, or any contract, instrument, release, or other agreement or document created or entered into in connection with the Plan
or any other postpetition act taken or omitted to be taken in connection with or in contemplation of the restructuring of the Debtors, provided that, nothing in this
Section 9.06 shall be construed to release the Exculpated Parties from gross negligence, willful misconduct, or fraud as determined by a Final Order. Each
Exculpated Party has, and upon completion of the Plan shall be deemed to have, participated in good faith and in compliance with the applicable laws with regard
to the restructuring of Claims and Interests in the Chapter 11 Cases, the negotiation, formulation, or preparation of the agreements, instruments, or other
documents pursuant to the Plan, and the solicitation and distribution of the Plan and, therefore, is not, and on account of such distributions shall not be, liable at
any time for the violation of any applicable law, rule, or regulation governing the solicitation of acceptances or rejections of the Plan or such distributions made
pursuant to the Plan. Notwithstanding anything to the contrary in the foregoing, the exculpation set forth above does not release any post-Effective Date obligation
or liability of any Entity under the Plan or any document, instrument, or agreement (including those set forth in the Plan Supplement) executed to implement the
Plan.
Section 9.07
CRG Release. As of the Effective Date, for good and valuable consideration, the adequacy of which is hereby confirmed,
including the contributions of the Debtors and the Specified Individuals to facilitate and implement the Plan, to the fullest extent permissible under applicable law,
as such law may be extended after the Effective Date, each of the CRG Parties, in its individual capacity, shall be deemed to have conclusively, absolutely,
unconditionally, irrevocably, and forever released, waived, and discharged each Specified Individual and the Debtors from any and all Claims, Interests,
obligations, rights, suits, damages, Causes of Action, remedies, and liabilities whatsoever, whether known or unknown, foreseen or unforeseen, existing or
hereinafter arising, in law, equity, or otherwise, that such CRG Party would have been legally entitled to assert, in its individual capacity, based on or in any way
relating to, or in any manner arising from, in whole or in part, the Debtors, the Debtors’ in- or out-of-court restructuring and sale efforts, the Chapter 11 Cases,
the Acceptable Sale, the purchase, sale, or rescission of the purchase or sale of any security of the Debtors, the subject matter of, or the transactions or events
giving rise to, any Claim or Interest that is treated in the Plan, the business or contractual arrangements between any Debtor and any CRG Party,
59

the restructuring of Claims and Interests prior to or in the Chapter 11 Cases, the negotiation, formulation, preparation, dissemination and filing of the Plan
(including, for the avoidance of doubt, the Plan Supplement), the Disclosure Statement, the DIP Credit Agreement, the Asset Purchase Agreement, the Sale Order,
or related agreements, instruments, or other documents, the pursuit of the Acceptable Sale, the pursuit of consummation of the Acceptable Sale, the pursuit of
Confirmation of the Plan, the pursuit of consummation of the Plan, the administration and implementation of the Plan, or upon any other act or omission,
transaction, agreement, event, or other occurrence taking place on or before the Effective Date of the Plan; provided that the release in this Section 9.07 shall not
affect or impair the allowance and treatment of Allowed Term Loan Claims as set forth in Section 3.02(c) of the Plan. Each CRG Party shall be prohibited from
assigning to any other Entity any Claims, Interests, obligations, rights, suits, damages, Causes of Action, remedies, and liabilities released, waived or discharged
pursuant to this Section 9.07. For the avoidance of doubt, nothing in this Section 9.07 shall release any of the Debtors’ Causes of Action against the Specified
Individuals that are vested in the Litigation Trust on the Effective Date.
Section 9.08
Injunction on Enforcement of Judgments. The Litigation Trust shall not, subject to this Section 9.08, enforce any judgment
or settlement obtained against the Specified Individuals unless such judgment or settlement is actually paid from any available insurance coverage under the D&O
Policies; provided that such prohibition shall not apply to any Specified Individual in the event such Specified Individual (a) fails to reasonably cooperate with any
D&O Insurer to the fullest extent requested by such D&O Insurer in the defense and/or settlement of any Cause of Action brought against such Specified Individual
or any other party, (b) knowingly or unreasonably takes any action that has the effect of impairing, or knowingly or unreasonably fails to take any action necessary
to preserve, coverage under the D&O Policies for any Cause of Action brought against such Specified Individual or any other party (provided that a Specified
Individual’s election to satisfy these conditions and take steps to qualify such Specified Individual for the protections of the injunction described above shall not
under any circumstances be deemed to be knowingly or unreasonably taking an action or failing to take an action for purposes of this subsection (b)), (c) fails to
satisfy any required co-insurance obligations, if any, under the D&O Policies arising from any Cause of Action brought against such Specified Individuals or
(d) asserts any Claim relating to any prepetition Indemnification Obligations in violation of the Claims Assertion Protocol set forth in Section 9.14 of the Plan,
without prejudice to any subrogation or other rights of any D&O Insurer under the D&O Policies. For the avoidance of doubt, each Specified Individual may, in
his/her sole discretion, elect to satisfy the foregoing conditions that qualify such Specified Individual to the protections of the injunction described in this section and
the decision and/or acts or omissions of one Specified Individual shall have no impact on any other Specified Individual.
Section 9.09
Injunction. Effective as of the Effective Date, to the fullest extent permissible under applicable law, and except as otherwise
expressly provided in the Plan or the Confirmation Order or for obligations required to be paid pursuant to the Plan or the Confirmation Order, all Entities who
have held, hold, or may hold Claims, Interests or Causes of Action that (a) are subject to compromise and settlement pursuant to
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the terms of the Plan; (b) have been released pursuant to Section 9.04 of the Plan; (c) have been released pursuant to Section 9.05 of the Plan; (d) are subject to the
exculpation pursuant to Section 9.06 of the Plan; or (e) are otherwise stayed or terminated pursuant to the terms of the Plan, are permanently enjoined and
precluded, from and after the Effective Date, from taking any of the following actions against, as applicable, the Debtors, the Liquidating Debtors, the Exculpated
Parties, or the Released Parties: (1) commencing or continuing in any manner any action or other proceeding of any kind including on account of or in connection
with or with respect to any such Claims, Interests or Causes of Action that have been compromised or settled against the Debtors or any Entity so released or
exculpated (or the property or estate of the Debtors or any Entity so released or exculpated) on account of or in connection with or with respect to any released,
settled, compromised or exculpated Claims, Interests or Causes of Action; (2) enforcing, attaching, collecting, or recovering by any manner or means any judgment,
award, decree, or order against the Debtors or any Entity so released or exculpated (or the property or estate of the Debtors or any Entity so released or
exculpated) on account of or in connection with or with respect to any released, settled, compromised or exculpated Claims, Interests or Causes of Action;
(3) creating, perfecting, or enforcing any Lien, claim or encumbrance of any kind against the Debtors or any entity so released or exculpated (or the property or
estate of the Debtors or any Entity so released or exculpated) on account of or in connection with or with respect to any released, settled, compromised or
exculpated Claims, Interests or Causes of Action; (4) asserting any right of setoff, subrogation, or recoupment of any kind against any obligation due to the Debtors
or any Entity so released or exculpated (or the property or estate of the Debtors or any Entity so released or exculpated) on account of or in connection with or with
respect to any released, settled, compromised or exculpated Claims, Interests or Causes of Action, except as set forth in Section 8.10 of the Plan, and
notwithstanding an indication in a Claim or Interest or otherwise that such holder asserts, has, or intends to preserve any right of setoff or subrogation pursuant to
applicable law or otherwise; and (5) commencing or continuing in any manner any action or other proceeding of any kind against the Debtors or any Entity so
released or exculpated (or the property or estate of the Debtors or any Entity so released or exculpated) on account of or in connection with or with respect to any
released, settled, compromised or exculpated Claims, Interests or Causes of Action. Notwithstanding anything to the contrary in the foregoing or in the Plan, the
injunction set forth above shall not enjoin the Securities Claims. For the avoidance of doubt, the Debtors are not receiving a discharge under section 524(a) of the
Bankruptcy Code.
Section 9.10

Subordination Rights.

(a)
Except as otherwise provided in the Plan, the allowance, classification, and treatment of all Allowed Claims and the respective distributions and treatments
under the Plan take into account and conform to the relative priority and rights of the Claims in each Class in connection with any contractual, legal, and equitable
subordination rights relating thereto, whether arising under general principles of equitable subordination, section 510(b) of the Bankruptcy Code, or otherwise. All Claims and
all rights and claims between or among Holders of Claims relating in any manner whatsoever to distributions on account of Claims or Interests, based upon any claimed
subordination rights, whether asserted or unasserted, legal or equitable, shall be deemed satisfied by the distributions under the Plan to Holders of Claims having such
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subordination rights, and such subordination rights shall be deemed waived, released and terminated as of the Effective Date. Except as otherwise specifically provided for in
the Plan, distributions to the various Classes of Claims hereunder shall not be subject to levy, garnishment, attachment, or like legal process by any Holder of a Claim by
reason of any subordination rights or otherwise, so that each Holder of a Claim shall have and receive the benefit of the distributions in the manner set forth in the Plan
(b)
Except as otherwise provided in the Plan, the right of the Debtors or the Plan Administrator on behalf of the Liquidating Debtors to seek subordination of
any Claim or Interest pursuant to section 510 of the Bankruptcy Code is fully reserved, and the treatment afforded any Claim or Interest that becomes a subordinated Claim or
Interest at any time shall be modified to reflect such subordination. Unless the Plan or the Confirmation Order otherwise provide, no distributions shall be made on account of
a Claim subordinated pursuant to this Section 9.10(b) unless ordered by the Bankruptcy Court.
Section 9.11
Protection Against Discriminatory Treatment. Consistent with section 525 of the Bankruptcy Code, no Governmental Unit shall
discriminate against the Debtors or deny, revoke, suspend, or refuse to renew a license, permit, charter, franchise, or other similar grant to, condition such a grant to,
discriminate with respect to such a grant against, the Liquidating Debtors, or another Entity with whom the Liquidating Debtors have been associated, solely because the
Liquidating Debtors have been debtors under chapter 11, have been insolvent before the commencement of the Chapter 11 Cases, or have not paid a debt that is settled and
released in the Chapter 11 Cases.
Section 9.12
Release of Liens. Except as otherwise provided in this Plan, including Section 3.02, or in any contract, instrument, release, or other
agreement or document created pursuant to the Plan, on the Effective Date, all mortgages, deeds of trust, Liens, pledges, or other security interests against any property of the
Estates shall be fully released, and all of the right, title, and interest of any Holder of such mortgages, deeds of trust, Liens, pledges, or other security interests shall revert to
the Liquidating Debtors and their successors and assigns.
Section 9.13
Reimbursement or Contribution. If the Bankruptcy Court disallows a Claim for reimbursement or contribution of an Entity
pursuant to section 502(e)(1)(B) of the Bankruptcy Code, then to the extent that such Claim is contingent as of the Effective Date, such Claim shall be forever Disallowed
notwithstanding section 502(j) of the Bankruptcy Code, unless prior to the Effective Date (a) such Claim has been adjudicated as non-contingent or is a Claim described in
Section 9.14 of the Plan or (b) the relevant Holder of a Claim has filed a contingent proof of Claim on account of such Claim and a Final Order has been entered determining
such Claim as no longer contingent.
Section 9.14
Claims Assertion Protocol. The following protocol (the “Claims Assertion Protocol”) shall govern any claims for indemnification
asserted by any Specified Individual against the Debtors or the Liquidating Debtors:
(a)

Each Specified Individual participating in the protections of the Section 9.08 Injunction on Enforcement of Judgments (each, a “Participating Specified
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Individual”) shall be deemed to have waived all of his/her fiduciary duty indemnification claims against the Debtors.
(b)

Each Participating Specified Individual shall be permitted to assert indemnification claims against the Debtors or the Liquidating Debtors related to
(a) pending or threatened securities litigation claims (collectively, the “Section 510(b) Indemnity Claims”) and/or (b) unknown claims.

(c)

The priority and nature of the Section 510(b) Indemnity Claims shall be pari passu with Class 5 (Section 510(b) Claims) and Class 8 (Interests in Synergy
Pharmaceuticals) and junior to Class 4 (General Unsecured Claims).

(d)

As of the Effective Date, a Participating Specified Individual’s indemnification claims against the Debtors shall be estimated at $0 for distribution purposes,
subject to such Participating Specified Individual’s right to amend his/her proof of claim (by motion or otherwise) at a later date if such Participating
Specified Individual is subject to a currently unknown claim (that has become a known claim as of such later date) or when it is reasonable to anticipate that
Classes 5 and/or 8 may be entitled to a distribution under the Plan.
(i)

The Litigation Trustee shall have the right to object to the allowance or priority of any such indemnity claim asserted by a Participating Specified
Individual against the Liquidating Debtors, but shall not object unless and until any such Participating Specified Individual amends his/her claim.

(ii)

To the extent a Participating Specified Individual asserts an indemnity claim and such claim is allowed, then such allowed claim shall be entitled to
share in distributions pursuant to the Plan in accordance with the nature and priority of such allowed claim; provided however, that all
indemnification claims of any Participating Specified Individual with respect to the pending or threatened securities litigation claims shall have the
same priority as Classes 5 (Section 510(b) Claims) and 8 (Interests in Synergy Pharmaceuticals).
ARTICLE X
CONDITIONS PRECEDENT

Section 10.01
Conditions Precedent to the Effective Date of the Plan. The following are conditions precedent to the occurrence of the
Effective Date, each of which may be satisfied or waived in accordance with Section 10.02 of this Plan:
(a)
the Plan and Confirmation Order shall be in form reasonably acceptable to the Debtors and, solely with respect to any provision that may adversely affect
the DIP Secured Parties and/or the Prepetition Secured Parties, the DIP Agent or the Term Loan Agent, as applicable;
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(b)

the Bankruptcy Court shall have entered the Disclosure Statement Order on or prior to March 13, 2019;

(c)

the Bankruptcy Court shall have entered the Confirmation Order on or prior to April 24, 2019, and such order shall be a Final Order;

(d)

the Bankruptcy Court shall have entered the Sale Order, and such order shall be a Final Order;

(e)
the Professional Claims Reserve and the Administrative and Priority Claims Reserve shall have been funded in Cash in full and the Wind-Down Reserve
shall have been funded with the amount agreed pursuant to Section 5.11(d) of the Plan;
(f)
the Plan Administrator and the Litigation Trustee shall have been appointed and shall have assumed their respective rights and responsibilities under the
Plan and the Plan Administrator Agreement or the Litigation Trust Agreement, as applicable;
(g)
all authorizations, consents, certifications, approvals, rulings, no action letters, opinions or other documents, or actions required by any law, regulation, or
order to be received or to occur in order to implement the Plan on the Effective Date shall have been obtained or shall have occurred unless failure to do so will not have a
material adverse effect on the Liquidating Debtors;
(h)

all statutory fees and obligations then due and payable to the Office of the United States Trustee shall have been paid and satisfied in full;

(i)

the Plan shall have become effective on or prior to May 8, 2019; and

(j)

the Bankruptcy Court shall have entered the Stipulation and Order, and such Stipulation and Order shall not have been stayed, revoked, modified or

vacated.
Section 10.02
Waiver of Conditions Precedent. The conditions set forth in Section 10.01 may be waived, in whole or in part, by the Debtors,
provided that the conditions set forth in Section 10.01(a), (b), (c), (d) and (i) may only be waived by the Debtors with the prior written consent of the Term Loan Agent on
behalf of the Term Loan Lenders.
Section 10.03
Notice of Effective Date. The Plan Administrator shall file with the Bankruptcy Court a notice of the occurrence of the Effective
Date within a reasonable period of time after the conditions in Section 10.01 of this Plan have been satisfied or waived pursuant to Section 10.02 of this Plan.
Section 10.04
Effect of Non-Occurrence of Conditions to Consummation. If, prior to consummation of the Plan, the Confirmation Order is
vacated pursuant to a Final Order, then except as provided in any order of the Bankruptcy Court vacating the Confirmation Order, the Plan will be null and void in all respects,
and nothing contained in the Plan or Disclosure Statement shall (a) constitute a waiver or release of any Claims, Interests, or Causes of Action, (b) prejudice in any manner the
rights of the Debtors or any other Entity, or
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(c) constitute an admission, acknowledgement, offer, or undertaking of any sort by the Debtors or any other Entity.
ARTICLE XI
BANKRUPTCY COURT JURISDICTION
Section 11.01
Retention of Jurisdiction. Pursuant to sections 105(a) and 1142 of the Bankruptcy Code, the Bankruptcy Court shall have
exclusive jurisdiction of all matters arising out of, and related to, the Chapter 11 Cases and the Plan, including jurisdiction to:
(a)

resolve any matters related to Executory Contracts and Unexpired Leases, including: (i) the assumption, assumption and assignment, or rejection of any
Executory Contract or Unexpired Lease to which a Debtor is a party or with respect to which a Debtor may be liable, and to hear and determine, and, if
necessary, liquidate any Claims arising therefrom including Cure Amounts pursuant to section 365 of the Bankruptcy Code; (ii) any potential contractual
obligation under any Executory Contract or Unexpired Lease that is assumed (or assumed and assigned); (iii) the Liquidating Debtors’ amendment,
modification, or supplement after the Effective Date, pursuant to Article VI of this Plan, of the lists of Executory Contracts and Unexpired Leases to be
assumed (or assumed and assigned) or rejected or otherwise; and (iv) any dispute regarding whether a contract or lease is or was executory, expired or
terminated;

(b)

adjudicate any and all adversary proceedings, applications, and contested matters that may be commenced or maintained pursuant to the Chapter 11 Cases,
this Plan, or that were the subject of proceedings before the Bankruptcy Court, prior to the Effective Date, proceedings to adjudicate the allowance of
Disputed Claims and Disputed Interests, and all controversies and issues arising from or relating to any of the foregoing;

(c)

ensure that distributions to Holders of Allowed Claims and Interests are accomplished as provided herein and adjudicate any and all disputes arising from or
relating to distributions under the Plan;

(d)

allow in whole or in part, disallow in whole or in part, determine, liquidate, classify, estimate, or establish the priority, secured or unsecured status, or amount
of any Claim or Interest, including hearing and determining any and all objections to the allowance or estimation of Claims or Interests filed, both before and
after the Confirmation Date, including any objections to the classification of any Claim or Interest, and the resolution of request for payment of any
Administrative Claim;

(e)

issue injunctions, enter and implement other orders, or take such other actions as may be necessary or appropriate to restrain interference by any Entity with
consummation or enforcement of the Plan or the Acceptable Sale;
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(f)

determine any other matters that may arise in connection with or relate to the Plan, the Disclosure Statement, the Confirmation Order, the Asset Purchase
Agreement, the Sale Order, or, subject to any applicable forum selection clause, any contract, instrument, release, or other document created in connection
with the Plan, the Disclosure Statement or the Acceptable Sale;

(g)

enter and implement such orders as may be appropriate if the Confirmation Order or the Sale Order is for any reason stayed, revoked, modified, and/or
vacated;

(h)

enter and implement such orders as may be necessary or appropriate to execute, implement or consummate the provisions of the Plan or the Asset Purchase
Agreement and all contracts, instruments, releases, and other agreements and documents created in connection with the Plan, the Plan Supplement, the
Disclosure Statement, the Asset Purchase Agreement and the Acceptable Sale;

(i)

enter and enforce any order for the sale of property pursuant to sections 363, 1123 or 1146(a) of the Bankruptcy Code, including the Sale Order;

(j)

consider any modifications of this Plan, to cure any defect or omission, or to reconcile any inconsistency in any order of the Bankruptcy Court, including the
Confirmation Order and the Sale Order;

(k)

hear and determine all applications for allowance of compensation and reimbursement of expenses of Professionals authorized pursuant to the Bankruptcy
Code or the Plan;

(l)

determine requests for the payment of Claims entitled to priority under section 507(a)(1) of the Bankruptcy Code;

(m)

adjudicate, decide, or resolve any and all matters related to section 1141 of the Bankruptcy Code;

(n)

hear and determine all disputes involving the existence, nature, scope, or enforcement of the exculpations, injunctions and releases granted in connection with
and under the Plan, including under Article IX of the Plan;

(o)

enforce the injunction, release and exculpation provisions set forth in Article IX of the Plan;

(p)

resolve any cases, controversies, suits, disputes, or Causes of Action that may arise in connection with consummation of the Plan or the Acceptable Sale,
including the interpretation, implementation, or enforcement of the Plan, the Confirmation Order, the Asset Purchase Agreement and the Sale Order,
including disputes arising under agreements, documents, or instruments executed in connection with this Plan or the Acceptable Sale or any disputes arising
in connection with any Entity’s obligations incurred in connection with the Plan or the Acceptable Sale;
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(q)

hear and determine all suits or adversary proceedings to recover assets of the Debtors and property of their Estates, wherever located;

(r)

hear and determine matters concerning state, local, and federal taxes in accordance with sections 346, 505, and 1146 of the Bankruptcy Code;

(s)

grant any consensual request to extend the deadline for assuming or rejecting Unexpired Leases pursuant to section 365(d)(4) of the Bankruptcy Code;

(t)

enter a Final Decree closing the Chapter 11 Cases;

(u)

hear any other matter not inconsistent with the Bankruptcy Code; and

(v)

enforce all orders previously entered by the Bankruptcy Court.

From the Confirmation Date through the Effective Date, the Bankruptcy Court shall retain jurisdiction with respect to each of the foregoing items and all other
matters that were subject to its jurisdiction prior to the Confirmation Date. Nothing contained herein shall be construed to increase, decrease, or otherwise modify the
independence, sovereignty, or jurisdiction of the Bankruptcy Court.
ARTICLE XII
MISCELLANEOUS PROVISIONS
Section 12.01
Binding Effect. Upon the Effective Date, this Plan shall be binding upon and inure to the benefit of the Debtors, the Liquidating
Debtors, the Litigation Trustee, all current and former Holders of Claims, all current and former Holders of Interests, and all other parties-in-interest and their respective heirs,
successors, and assigns.
Section 12.02
Payment of Statutory Fees. All fees payable pursuant to section 1930 of title 28 of the United States Code, as of the entry of the
Confirmation Order as determined by the Bankruptcy Court at the Confirmation Hearing, shall be paid on the Effective Date. The Plan Administrator on behalf of the
Liquidating Debtors shall continue to pay fees pursuant to section 1930 of title 28 of the United States Code until the Chapter 11 Cases are closed by entry of the Final Decree.
Furthermore, following entry of the Confirmation Order, the Plan Administrator shall continue to file quarterly reports in compliance with Bankruptcy Rule 2015(a)(5);
provided, however, such reports shall not purport to be prepared in accordance with GAAP, may not be construed as reports filed under the Securities Exchange Act, and may
not be relied upon by any party for any purpose except as set forth in Bankruptcy Rule 2015(a)(5).
Section 12.03
Restructuring Expenses. On the Effective Date, the Debtors, the Liquidating Debtors or the Plan Administrator, as applicable,
shall pay in full in Cash all outstanding Restructuring Expenses not previously paid pursuant to an order of the Bankruptcy Court in accordance with the terms of the
applicable engagement letters entered into or acknowledged by the Debtors or other applicable arrangements, without the need for any application or notice to or approval by
the Bankruptcy Court, including (1) up to $195,000 in fees and expenses incurred by Joseph Farnan, the independent director of Synergy
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Pharmaceuticals, and his counsel, Kirkland & Ellis, to the extent not previously paid and (2) the fees and expenses of Davis Polk, counsel to the directors and officers of the
Debtors, to the extent not previously paid, provided that Davis Polk’s fees and expenses related to negotiating the settlement approved pursuant to the Stipulation and Order
and preparing proofs of claim for the directors and officers do not exceed $145,000 in the aggregate. Restructuring Expenses invoiced after the Effective Date, covering the
period prior to or on the Effective Date, shall be paid promptly by the Plan Administrator from the Administrative and Priority Claims Reserve following receipt of invoices
therefor and the terms of the applicable documents giving rise to such rights; provided, however, that the Debtors or the Plan Administrator, as applicable, reserve their right to
dispute the reasonableness of any such Restructuring Expenses, and any such dispute that is not consensually resolved among the parties shall be resolved by the Bankruptcy
Court.
Section 12.04
Statutory Committee Dissolution. On the Effective Date, any statutory committee appointed in the Chapter 11 Cases, including
the Creditors’ Committee and the Equity Committee, shall dissolve, and members thereof shall be released from all rights and duties from or related to the Chapter 11 Cases,
provided, however, that the Creditors’ Committee and the Equity Committee will stay in existence solely for the limited purpose of filing and prosecuting final fee
applications.
Section 12.05
Modification and Amendment. Except as otherwise specifically provided in the Plan, the Debtors reserve the right to modify
the Plan, subject to any applicable consent rights set forth herein, whether such modification is material or immaterial prior to Confirmation, and seek Confirmation consistent
with the Bankruptcy Code and, as appropriate, not re-solicit votes on such modified Plan. Subject to certain restrictions and requirements set forth in section 1127 of the
Bankruptcy Code and Bankruptcy Rule 3019 (as well as those restrictions on modifications set forth in the Plan) and any consent rights as set forth herein, the Debtors
expressly reserve their respective rights to revoke or withdraw, to alter, amend or modify the Plan with respect to each Debtor, one or more times, before or after
Confirmation, and, to the extent necessary, may initiate proceedings in the Bankruptcy Court to so alter, amend or modify the Plan after Confirmation, or remedy any defect or
omission or reconcile any inconsistencies in the Plan, the Disclosure Statement or the Confirmation Order, in such matters as may be necessary to carry out the purposes and
intent of the Plan; provided that any modifications or amendments, whether before or after Confirmation, that impact the treatment of the Term Loan Claims shall require the
consent of the Term Loan Agent and any such modifications or amendments that impact the treatment of the DIP Claims shall require the consent of the DIP Agent.
Section 12.06
Confirmation of Plan. The Debtors request Confirmation of the Plan under section 1129(b) of the Bankruptcy Code with
respect to any Impaired Class that does not accept the Plan pursuant to section 1126 of the Bankruptcy Code. The Debtors reserve the right to amend the Plan to any extent, if
any, that Confirmation pursuant to section 1129(b) of the Bankruptcy Code requires modification.
Section 12.07
Additional Documents. On or before the Effective Date, the Debtors may file with the Bankruptcy Court such agreements or
other documents as may be necessary or appropriate to effectuate and further evidence the terms and conditions of the Plan.
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The Debtors or the Plan Administrator, as applicable, and Holders of Claims receiving distributions pursuant to the Plan and all other parties in interest shall, from time to
time, prepare, execute, and deliver any agreements or documents and take any other actions as may be necessary or advisable to effectuate the provision and intent of the Plan.
Section 12.08

Revocation, Withdrawal, Non-Consummation

(a)
Right to Revoke or Withdraw. The Debtors reserve the right to revoke or withdraw this Plan at any time prior to the Effective Date and file subsequent
chapter 11 plans.
(b)
Effect of Withdrawal, Revocation, or Non-Consummation. If the Debtors revoke or withdraw this Plan prior to the Effective Date, or if the Confirmation
Date or the Effective Date does not occur, then this Plan, any settlement or compromise embodied in this Plan (including the fixing or limiting to an amount certain Claims or
Class of Claims or the allocation of the distributions to be made hereunder), the assumption or rejection of Executory Contracts or Unexpired Leases effected by this Plan, and
any document or agreement executed pursuant to this Plan shall be null and void in all respects. In such event, nothing contained herein or in the Disclosure Statement, and no
acts taken in preparation for consummation of this Plan, shall be deemed to constitute a waiver or release of any Claims, Interests, or Causes of Action by or against the
Debtors or any other Entity, to prejudice in any manner the rights and defenses of the Debtors, the Holder of a Claim or Interest, or any Entity in any further proceedings
involving the Debtors, or to constitute an admission, acknowledgement, offer, or undertaking of any sort by the Debtors or any other Entity.
Section 12.09
Notices. After the Effective Date, any pleading, notice, or other document required by the Plan to be served on or delivered on
the parties below shall be served as follows:
If to the Debtors or the Liquidating Debtors:
Synergy Pharmaceuticals Inc.
420 Lexington Avenue, Suite 2012
New York, New York 10170
With a copy (which shall not constitute notice) to:
Skadden, Arps, Slate, Meagher & Flom LLP
155 North Wacker Drive
Chicago, Illinois 60606
Attn: Ron E. Meisler
Christopher M. Dressel
Jennifer Madden
– and –
Four Times Square
New York, New York 10036
Attn: Lisa Laukitis
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Christine A. Okike
If to the Office of the United States Trustee:
William K. Harrington
United States Trustee For Region 2
United States Department of Justice
Office of the United States Trustee
201 Varick Street, Room 1006
New York, New York 10014
Attn: Greg. M. Zipes, Esq.
Benjamin J. Higgins, Esq.
Section 12.10
Term of Injunctions or Stays. Unless otherwise provided in the Plan or in the Confirmation Order, all injunctions or stays in
effect in the Chapter 11 Cases pursuant to sections 105 or 362 of the Bankruptcy Code or any order of the Bankruptcy Court, and existing on the Confirmation Date
(excluding any injunctions or stays contained in the Plan or the Confirmation Order) shall remain in full force and effect until the Effective Date. All injunctions or stays
contained in the Plan or the Confirmation Order shall remain in full force and effect in accordance with their terms.
Section 12.11
Governing Law. Unless a rule of law or procedure is supplied by federal law (including the Bankruptcy Code and Bankruptcy
Rules) or unless otherwise specifically stated, the laws of the State of New York shall govern the construction and implementation of this Plan, any agreements, documents,
and instruments executed in connection with this Plan (except as otherwise set forth in those agreements, in which case the governing law of such agreements shall control).
Corporate governance matters shall be governed by the laws of the state of incorporation, formation, or functional equivalent thereof, as applicable, of the applicable
Liquidating Debtor or the Litigation Trust.
Section 12.12
Entire Agreement. Except as otherwise indicated, this Plan supersedes all previous and contemporaneous negotiations,
promises, covenants, agreements, understandings, and representations on such subjects, all of which have become merged and integrated into the Plan.
Section 12.13
Severability. If, prior to Confirmation, any term or provision of this Plan is held by the Bankruptcy Court to be invalid, void, or
unenforceable, the Bankruptcy Court shall have the power to alter and interpret such term or provision to make it valid or enforceable to the maximum extent practicable,
consistent with the original purpose of the term or provision held to be invalid, void, or unenforceable, and such term or provision shall then be applicable as altered or
interpreted. Notwithstanding any such holding, alteration, or interpretation, the remainder of the terms and provisions of the Plan will remain in full force and effect and will in
no way be affected, impaired, or invalidated by such holding, alteration, or interpretation. The Confirmation Order shall constitute a judicial determination and shall provide
that each term and provision of the Plan, as it may have been altered or interpreted in accordance with the foregoing, is (a) valid and enforceable pursuant to its terms,
(b) integral to the Plan and
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may not be deleted or modified without the consent of the Debtors, and (c) non-severable and mutually dependent.
Section 12.14
No Waiver or Estoppel. Upon the Effective Date, each Holder of a Claim or Interest shall be deemed to have waived any right
to assert that its Claim or Interest should be Allowed in a certain amount, in a certain priority, be secured, or not be subordinated by virtue of an agreement made with the
Debtors and/or their counsel or any other party, if such agreement was not disclosed in this Plan, the Disclosure Statement, or papers filed with the Bankruptcy Court.
Section 12.15
Conflicts. In the event that the provisions of the Disclosure Statement and the provisions of the Plan conflict, the terms of this
Plan shall govern. In the event the provisions of this Plan and the Sale Order conflict with respect to the Acceptable Sale, the Sale Order shall govern. In the event that the
provisions of this Plan and the provisions of the Confirmation Order conflict, the terms of the Confirmation Order shall govern.
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Dated: March [·], 2019
Respectfully submitted,
SYNERGY PHARMACEUTICALS INC., on behalf of itself and SYNERGY
ADVANCED PHARMACEUTICALS INC.
/s/
Name:
Title:
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Gary G. Gemignani
Chief Financial Officer

Exhibit A
D&O Policies
Policy Type

1 Directors & Officers Liability (Primary
$5M)
2 Directors & Officers Liability ($5M Excess
$5M)
3 Directors & Officers Liability ($5M Excess
$10M)
4 Directors & Officers Liability ($5M Excess
$15M)
5 Directors & Officers Liability ($5M Excess
$20M)
6 Directors & Officers Liability ($5M Excess
$25M)
7 Directors & Officers Liability ($5M Excess
$35M)
8 Directors & Officers Liability ($10M
Excess $40M)
9 Directors & Officers Liability ($5M Excess
$50M)

Insurer

Policy Number

Policy Begins

Policy Ends

Berkley Professional Liability

BPRO8030598

01/31/18

01/31/19

American Insurance Group

01-144-45-62

01/31/18

01/31/19

Hudson Insurance Group

HN-0303-3245-013118

01/31/18

01/31/19

Allied World Assurance Company
(U.S.) Inc.
Ace American Insurance Company

0308-1329

01/31/18

01/31/19

DOX G29012829 001

01/31/18

01/31/19

Sompo International

DOX10010609801

01/31/18

01/31/19

Old Republic Insurance Company

ORPRO 40459

01/31/18

01/31/19

XL Specialty Insurance Company

ELU153988-18

01/31/18

01/31/19

American Insurance Group

01-146-29-45

01/31/18

01/31/19

Policy Type

10 Directors & Officers Liability (Primary
$5M)
11 Directors & Officers Liability ($5M Excess
$5M)
12 Directors & Officers Liability ($5M Excess
$10M)
13 Directors & Officers Liability ($5M Excess
$15M)
14 Directors & Officers Liability ($5M Excess
$20M)
15 Directors & Officers Liability ($5M Excess
$25M)
16 Directors & Officers Liability ($5M Excess
$35M)
17 Directors & Officers Liability ($5M Excess
$40M)
18 Directors & Officers Liability ($5M Excess
$50M)

Insurer

Policy Number

Policy Begins

Berkley Professional Liability

BPRO8030598

01/31/19

American Insurance Group

01-144-45-62

01/31/19

Hudson Insurance Group

HN-0303-3245-013118

01/31/19

Allied World Assurance Company
(U.S.) Inc.
Ace American Insurance Company

0308-1329

01/31/19

DOX G29012829 001

01/31/19

Sompo International

DOX10010609801

01/31/19

Old Republic Insurance Company

ORPRO 40459

01/31/19

XL Specialty Insurance Company

ELU153988-18

01/31/19

American Insurance Group

01-146-29-45

01/31/19

Policy Ends

7/31/19
(6 Year Tail)
7/31/19
(6 Year Tail)
7/31/19
(6 Year Tail)
7/31/19
(6 Year Tail)
7/31/19
(6 Year Tail)
7/31/19
(6 Year Tail)
7/31/19
(6 Year Tail)
7/31/19
(6 Year Tail)
7/31/19
(6 Year Tail)

Exhibit B
Post-Effective Date Structure and Governance

